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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3097-60 


Tae ContinentaL Banx & Trust Compaxy, a Banking 
Corporation, Incorporated Under the Laws of the State 
of Utah, 200 S. Main St., Salt Lake City, Utah, 

Plaintiff, 


vs. 


Wuuusm McCuesyey Martin, Jr., Individually and as 
Chairman and a Member of the Board of Governors of 
the Federal Reserve System and Grorce H. Kine, Jr., 
M. S. Szymozax, James L. Rosertson, C. Cansy Bapers- 
tox, Cuartes N. SHeparpson and Assorr L. Muts, Jr., 
Individually and as Members of said Board, 

Defendants. 


Complaint for Declaratory Judgment, to Review and Set Aside 
An Administrative Order and for Other Relief 
The Plaintiff for its complaint alleges: 


Frsr Cause or Action 


1. Jurisdiction is founded on the existence of a federal 
question and the amount in controversy. This action arises 
under Section 9 of the Federal Reserve Act (12 USC 321 
et seq.), the Constitution of the United States and the 
Fifth Amendment thereto. This Court has jurisdiction 
pursuant to 28 USC 1331 and 28 USC 1332. 

The remedy invoked is that provided for in the Act of 
June 25, 1948, 62 Stat. 964 (28 USC 2201) known as the 
Federal Declaratory Judgments Act and in Section 10 of 
the Act of June 11, 1946, 60 Stat. 243 (5 USC 1009) 
known as the Administrative Procedure Act. 

The amount in controversy, exclusive of interest and 
costs, exceeds the sum of $10,000.00, in that the order of 
the Defendants, review of which is sought in this action, 
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provides that the Plaintiff shall increase its capital by 
sale of common stock for cash in a sum of not less than 
$1,500,000.00. 


9. Plaintiff hereinafter referred to as ‘‘Continental’’, 
is, and at all times herein mentioned has been, a state 
banking corporation, organized and existing under the 
laws of the State of Utah, with its principal place of busi- 
ness in Salt Lake City, Utah. Continental now is and has 
been since February 1, 1952, a state member bank of the 
Federal Reserve System and an insured bank under the 
Federal Deposit Insurance Act. (Act of September 21, 
1950, 64 Stat. 873, 12 USC 1814 et seq.) 


3. Defendant Martin is Chairman and a Member of the 
Board of Governors of the Federal Reserve System, here- 
inafter called the ‘‘Board’’ and the other Defendants are 
Members of said Board. Defendants maintain their official 
residences in Washington, D. C., and are charged by 
statute with the lawful performance of enumerated powers 


under the Federal Reserve Act. Defendants, hereinafter 
referred to as ‘‘The Board”’, are sued individually and as 
Members of the Board. 


4. By letter dated February 10, 1956, a copy of which 
is attached hereto as Exhibit ‘‘A’’ and made a part hereof 
by reference, the Federal Reserve Bank of San Francisco, 
pursuant to instructions from the Board, informed Con- 
tinental that after review of its capital situation, it was 
the opinion of the Board that Continental’s capital was 
inadequate, that Continental should increase its capital 
by an amount not less than $1,500,000.00 of net additional 
capital funds by the sale of additional common stock, and 
that Continental should advise the Board within sixty (60) 
days of the steps taken ‘‘to effect the prescribed increase.’’ 
Continental, in May, 1956, held a special stockholders’ 
meeting to consider the Board’s demand, and determined 
that the prescribed increase was neither necessary nor 
desirable. 
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5. Thereafter, on June 29, 1956, the Board issued to Con- 
tinental a ‘‘Notice of Institution of Proceeding and of 
Hearing Therein’, pursuant to paragraph 9 of Section 9 
of the Federal Reserve Act (12 USC 327), a copy of which 
notice is attached to this Complaint as Exhibit ‘‘B’’, and 
made a part hereof by reference. Said notice, which was 
published in the Federal Register at 21 FR 6524, orders 
a ‘‘,.. formal, on the record, adjudicatory hearing .. .”’ 
and directs that said ‘‘. . . hearing, and the proceedings 
following the hearing, be conducted in accord with the ap- 
plicable requirements of that [Administrative Procedure] 
Act ...’’. 


6. Thereupon, pursuant to Section 11 of the Adminis- 
trative Procedure Act, a Hearing Examiner was appointed 
by the Civil Service Commission to conduct the hearing 
ordered by said Board and said hearing was so conducted 
by Emery J. Woodall, between October, 1956 and Novem- 
ber, 1958, at which time the record in said hearing was 
officially closed and thereafter duly certified to the Board 


by said Hearing Examiner, pursuant to the provisions of 
said Act and the rules of procedure of the Board. 


7. Prior to the introduction of evidence in said formal 
adjudicatory hearing, Continental filed a demand for a 
more definite statement of legal authority and jurisdiction 
and matters of fact and law asserted, a copy of which 
demand is attached hereto as Exhibit ‘‘C’? and made a 
part hereof by reference. In response thereto, special 
counsel for the Board filed a statement of particulars with 
respect to legal authority and jurisdiction and matters of 
fact and law asserted, a copy of which statement is at- 
tached hereto as Exhibit ‘‘D’’ and made a part hereof 
by reference. Continental further filed a motion that the 
hearing be dismissed for lack of jurisdiction and a motion 
that the proceedings be dismissed for failure to comply 
with the Administrative Procedure Act, copies of which 
motions are attached hereto as Exhibits ‘‘H”’ and ‘‘F”’, 
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respectively, and incorporated herein by reference. Under 
date of September 26, 1956, said motions of Continental 
were denied by order of the Board on the ground that pur- 
suant to Section 327 of Title 12 United States Code, the 
Board had the power, authority and obligation to conduct 
such hearing and that the notice fully apprised Conti- 
nental of the charges against it, to-wit: failure to comply 
with Section 9 of the Federal Reserve Act and Regulation 
HI of the Board of Governors of Federal Reserve System, 
a copy of which statement and order is attached hereto as 
Exhibit ‘‘G’’? and made a part hereof by reference. 


8. Under date of March 16, 1959, the Trial Examiner 
filed with the Board his report and recommended decision, 
a copy of which is attached hereto as Exhibit ‘“‘H’’ and 
incorporated herein by reference. Said decision recom- 
mended that the Board of Governors dismiss said proceed- 
ing for (1) want of jurisdiction or lawful authority (Ex- 
hibit H, pp. 1-53), (2) violation of the due process of law 


(Exhibit H, pp. 53-71), and (3) failure of the Board to 
sustain its burden of proof (Exhibit H, pp. 72-87). 


9. Thereafter, the record was submitted to the full 
Board pursuant to the provisions of said rules of procedure 
of the Board and written briefs and oral argument were 
presented to said Board by Continental through its coun- 
sel, and by the Board through its special counsel. Oral 
argument was held before the Board on July 22, 1959. 


10. Under date of July 18, 1960, the Board issued an 
order to Continental that within six months from the 
date of said order, Continental ‘‘shall, by the sale of com- 
mon stock for cash, effect an increase in is net capital and 
surplus funds in an amount of not less than $1,500,0007’. 
A copy of said order and accompanying “Statement of 
the Board in Connection with Order to Increase Capital’’ 
is attached hereto as Exhibit ‘‘I’’ and made a part hereof 
by reference. 
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11. The said order of the Board of July 18, 1960 is wholly 
void and without legal effect in that the Board has no law- 
ful authority to require a state member bank to increase 
its unimpaired capital. The said order is beyond the au- 
thority delegated to the Board by the Federal Reserve 
Act and constitutes an unlawful usurpation of power. 


12. The said order of July 18, 1960 is wholly void and 
without legal effect in that Regulation H, which the Board 
asserts has been violated by Continental, was not issued 
pursuant to statutory authority and is not in accordance 
with law. 


13. The said order of the Board of July 18, 1960 is 
wholly void and without legal effect in that Continental has 
been denied due process of law in the said proceedings 
and by said order of the Board. The Board, to the preju- 
dice of Continental, refused, without justification, in the 
course of the administrative proceedings herein to make 
available to Continental material in the Board’s possession 
and necessary to the preparation of Continental’s case in 
chief, to its case in rebuttal and to its cross examination 
of the Board’s witnesses. The Board’s rules and regula- 
tions do not provide for subpoena or any reasonable sub- 
stitute therefor. The Board wrongfully attempted to place 
the burden of proof on Continental. The order and accom- 
panying ‘‘statement’’ admittedly cover matters outside the 
scope of the proceedings and the record made therein and 
admittedly were prepared and based upon memoranda, 
records, files, reports, and other material in the possession 
of the Board, but outside the record and scope of the pro- 
ceedings, the nature of which material and extent to which 
the Board relied thereon being unknown and unknowable 
to Continental or to this Court. In the course of the pro- 
ceedings and following the close of the official record 
therein, the Board without notice to Continental, made use 
of memoranda and reports of examination and other mate- 
rial which documents were in whole or in part prepared 
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by persons who had been engaged, or were thereby en- 
gaged, in this case in the performance of investigatory or 
prosecuting functions, or both, on behalf of the Board 
within the meaning and prohibition of Section 5 of the 
Administrative Procedure Act (5 USC 1004(¢c)). The or- 
der and statement issued in connection therewith are arbi- 
trary, capricious, discriminatory and unreasonable. 


14. The said order of the Board of July 18, 1960 is 
wholly void and without legal effect in that in the conduct 
of the hearing and in the preparation and issuance of said 
order the Board did not comply with the requirements of 
the Administrative Procedure Act (5 USC 1001-1009). The 
Board has failed to make the findings required by law. 
The order and statement are not supported by substantial 
evidence. The order and statement are based on irrelevant, 
immaterial, discriminatory and prejudicial evidence and 
on ‘‘information”’ not of record. The statement and order 
are arbitrary, capricious, discriminatory and unreason- 
able. 


15. That if said order of July 18, 1960 is not obeyed by 
Continental, the Board will require Continental to sur- 
render its Federal Reserve Bank stock and forfeit its 
membership in the Federal Reserve System, which said 
forfeiture, among other things, will forfeit the insurance 
of Continental’s deposits under the Federal Deposit In- 
surance Act, and otherwise irreparably injure Continental. 
Continental will suffer irreparable injury unless the effec- 
tive date of said order of the Board is postponed pending 
conclusion of these review proceedings and unless the 
Board is permanently enjoined and restrained from en- 
foreing or attempting to enforce such order and from 
coercing or attempting to coerce, by any means, Continental 
to increase its unimpaired capital. 


16. By reason of the premises there exists between the 
parties to this action an actual justiciable controversy 
within the purview of the Declaratory Judgments Act of 
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the United States and Continental is entitled to have its 
rights in this action adjudged and declared therein. 


17. Continental has exhausted its administrative reme- 
dies and has no adequate remedy at law. 


18. That said order of July 18, 1960 constitutes final 
agency action within the meaning of Section 10 of the 
Administrative Procedure Act (5 USC 1009) and no other 
procedure is available at the Board for reviewing its action 
by hearing or otherwise. 


Seconp Cause or ACTION 


1, Plaintiff incorporates the allegations of paragraphs 
one to twelve of its First Cause of Action. 


9. The order of the Board of July 18, 1960, and accom- 
panying statement (Exhibit J) is not an order determining 
the issues raised in the adjudicatory proceeding instituted 
by the Board under date of June 29, 1956 (Exhibit B). It 
is an entirely new order of the Board, arrived at on an ex 
parte basis in the same manner as the Board’s conclusion 
and directive of February 15, 1956 (Exhibit A), prelimi- 
nary to a hearing order under paragraph 9 of Section 9 
of the Federal Reserve Act (12 USC 327). Although its 
counsel stated at the time the record in the hearing held 
pursuant to the Board’s order of June 29, 1956 was closed, 


“The issue of capital adequacy of this bank is as of 
October 16, 1956. That is what this whole record is 
directed to. There would be no possible way to decide 
whether the capital is adequate as of today or as of 
the day the examiner renders his decision on the basis 
of this record. As counsel has pointed out in his 
brief, once a final decision is reached on that point, as- 
suming it is going to be a decision that would find an 
amount of capital inadequate, then we will have to 
deal with the question of bringing that up-to-date and 
ways and means of remedying the inadequacy, but 
there is certainly nothing in this record that would 
enable any trier of the facts to decide the capital ade- 
quacy of today.”? (TR8572-73) (emphasis supplied), 
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the Board has not made any order with respect to the 
capital adequacy of Continental as of October 16, 1956, 
but on the contrary, issued an order as to the capital ade- 
quacy of Continental as of July 18, 1960, based on the 
same type of ‘‘information’’ de hors the record as was 
relied on in its pre-hearing directive of February 16, 1956 
(Exhibit A). The Board has indicated in the statement 
accompanying its order of July 18, 1960 that it is aban- 
doning the adjudicatory proceeding instituted by its order 
of June 29, 1956, by attempting, sua sponte, to change the 
character of said proceeding from a hearing under Section 
9 of the Federal Reserve Act (12 USC 327) under which 
a charge of violation of the Board’s Regulation H and 
conditions of membership has been made, the burden of 
proof of which rested on the Board (5 USC 1006(c)), to a 
proceeding which the Board said was only ‘‘... for the pur- 
pose of receiving evidence ...”’ and in which the ‘‘. . . bur- 
den of proving a violation of law or regulation . . . [is] 
irrelevant’. The order of July 18, 1960 and accompanying 


statement are not the findings and conclusions required by 
Section 8(b) of the Administrative Procedure Act and 
due process of law. 


3. Said order of July 18, 1960 is designed to harass and 
penalize Continental with additional hearings and the ex- 
pense incident thereto and was devised to attempt to avoid 
the results of the hearing held pursuant to the order of 
June 29, 1956, and the record therein, particularly the 
determinations of the Trial Examiner that the Board had 
failed to meet its burden of proof, that the Board had 
denied Continental due process of law and that ‘‘. . .preju- 
dice permeated most of the testimony of the principal 
Board witnesses who gave opinions on the capital inade- 
quacy of respondent’’ Continental (Ehxibit H, p. 87). 


4. Over one year has passed since the record in the 
hearing conducted pursuant to the order of June 29, 1956, 
and written briefs and oral argument thereon were sub- 
mitted to the Board and the Board has failed and neglected 
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to issue an Order and Findings and Conclusions, as well 
as the reasons therefor, on all the material issues of fact 
and law presented on said record as required by the Admin- 
istrative Procedure Act. 


5. The Board has undertaken a course of action against 
Continental involving the threat of forfeiture of its Federal 
Reserve System membership with consequent revocation of 
its F.D.LC. insurance, the denial of the privilege to estab- 
lish branch banks to the competitive disadvantage of 
Continental, and the use of other coercive tactics to force 
Continental to accede to the Board’s unlawful demands 
that Continental increase its unimpaired capital. Unless 
the Board is permanently restrained from asserting its 
unlawful demands, Continental believes the Board will 
continue such demands and continue such coercive tactics 
and continue to harass Continental with administrative 
hearings, thus undermining the confidence of Continental’s 
depositors and other customers in its financial stability and 
otherwise irreparably injure Continental. 


6. Continental has necessarily expended large sums of 
money in defending itself in the proceeding instituted by 
the Board’s order of June 29, 1956, and will necessarily 
expend substantial additional sums to defend itself in any 
hearings required to enforce the Board’s order of July 18, 
1960, or to resist any other unlawful demands of the 
Board to increase its unimpaired capital. 


7. Continental is entitled to have the proceeding insti- 
tuted by the Board in its order of June 29, 1956 disposed 
of administratively and reviewed judicially before being 
faced with the necessity of a hearing on the Board’s order 
of July 18, 1960, involving the same parties and substan- 
tially the same issues. 


Wuererore, Plaintiff demands (1) that the Court order 
the Board to certify to this Court the record in said pro- 
ceedings for review by this Court pursuant to Section 10 
of the Administrative Procedure Act; (2) that the Court 
adjudge, decree and declare the rights and legal relation- 


13 


ships of Continental and the Board in the premises; (3) 
that this Court declare the Board’s order of July 18, 1960 
to be wholly null and void and that the Board be perma- 
nently enjoined and restrained from requiring Continental 
to increase its unimpaired capital through the sale of com- 
mon stock or otherwise, and from conducting further hear- 
ings in connection therewith; (4) that the Board be wholly 
restrained and enjoined from enforcing or attempting to 
enforce said order; (5) that the Court hold unlawful and 
set aside the Board’s order of July 18, 1960 and the ac- 
companying statement as (a) arbitrary, capricious, and 
otherwise not in accordance with law; (b) contrary to due 
process of law; (c) in excess of the Board’s statutory 
jurisdiction and authority; (d) issued without observance 
of procedure required by law, and (e) unsupported by sub- 
stantial evidence; (6) that the Court order the Board to 
review the record compiled by the parties in the proceed- 
ings instituted by the Board by its order of June 29, 1956, 
and to issue its Findings and Conclusions and the reasons 
or basis therefor upon all material issues of law and fact 
presented in said record and to make an appropriate order 
based thereon; and that the Court direct that, on the fail- 
ure of the Board so to do, the findings and recommended 
decision of the Trial Examiner be declared dispositive of 
said proceedings; (7) that the Court grant Continental 
such other and further relief, interlocutory and final, as to 
the Court may seem just and proper, and that Continental 
recover its costs. 


/3/ Peter W. Billings 
Peter W. Billings 
800 Continental Bank Building 
Salt Lake City, Utah 


/s/ Barron K. Grier 
Barron K. Grier 
1001 Connecticut Ave., N.W. 
Washington 6, D. C. 
Attorneys for Plaintiff 
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EXHIBIT A 


FEDERAL RESERVE BANK OF SAN FRANCISCO 
San Francisco 20, California 
February 10, 1956 


Board of Directors, 
The Continental Bank and Trust Company, 
Salt Lake City, Utah. 


Gentlemen: 


The Board of Governors of the Federal Reserve System 
has reviewed the condition of your bank as disclosed by 
reports of examination, including the examination made 
as of the close of business April 12, 1955, and by reports of 
condition, including the report of December 31, 1955, 
and has concluded that, in the light of all the circum- 
stances, the bank’s undercapitalized condition, which we 
have repeatedly called to your attention, requires correc- 
tive action. 

Accordingly, you are advised that in the Board’s opinion 
the capital structure of your bank is inadequate and should 
be strengthened by the sale of additional common stock for 
cash to provide not less than $1,500,000 net additional 
capital funds. 

You are requested to advise us within 60 days of the 
steps your bank will take to effect the prescribed increase 
in capitalization. If you wish, the officers of this bank will 
lend assistance and counsel in the formulation of your pro- 
gram for that purpose. 


Very truly yours, 


C. E. Earhart, 
President. 
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EXHIBIT B 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the matter of: 
Tur ConTIENTAL Bank AND Trust CoMPANY 
Salt Lake City 10, Utah 


NOTICE OF INSTITUTION OF PROCEEDING 
AND OF HEARING THEREIN 


1. At a meeting of the Board of Governors of the Federal 
Reserve System held at its offices in the city of Washing- 
ton, D. C., on the 29th day of June 1956, the reports of 
examination made by the Federal Reserve Bank of San 
Francisco of the condition of The Continental Bank and 
Trust Company of Salt Lake City, Utah, a member bank 
of the Federal Reserve System, were presented and con- 
sidered. The Board, having considered the aforesaid re- 
ports, which, if correct and true, would appear to indicate 
that the net capital and surplus funds of The Continental 
Bank and Trust Company may be inadequate in relation 
to the character and condition of its assets and to its 
present and prospective deposit liabilities and other cor- 
porate responsibilities, deemed it necessary and appro- 
priate to initiate this proceeding with formal hearing under 
Section 9 of the Federal Reserve Act (12 U.S.C. Sec. 327), 
and so ordered, for the purpose of determining: 


(a) The adequacy or inadequacy of the net capital 
stock and surplus of The Continental Bank and Trust 
Company in relation to the character and condition of 
its assets and to its present and prospective deposit 
liabilities and its other corporate responsibilities; and 


(b) What net additional amount, if any, of capital 
funds is needed by The Continental Bank and Trust 
Company to have an adequate capital structure; and 


(c) What is a reasonable period of time to allow The 
Continental Bank and Trust Company to effect any 


16 


inerease of its capital funds as may be found to be 
needed to make them adequate before being required 
by the Board of Governors to surrender its capital 
stock in the Federal Reserve Bank of San Francisco 
and to forfeit all its rights and privileges of member- 
ship in the Federal Reserve System for failure to do 
80. 


2. Pursuant to this action at the meeting of June 29, 
1956, the Board of Governors further ordered: 


(a) That a formal, on the record, adjudicatory hear- 
ing for the purpose of taking evidence on the questions 
set forth in paragraph 1 of this notice to be held com- 
mencing at 10:00 a.m. on September 10, 1956, in room 
230, United States Post Office Building, 350 South 
Main Street, Salt Lake City, Utah. 


(b) That the hearing be held before a trial exami- 
ner to be appointed or selected by the Civil Service 
Commission in accord with the provisions of Section 
11 of the Administrative Procedure Act of 1946, as 
amended (5 U.S.C. Sec. 1010), and that the hearing, 


and the proceedings following the hearing, be con- 
ducted in accord with the applicable requirements of 
that Act and the Rules of Practice for Formal Hear- 
ings, or the Rules of Procedure of the Board of Gov- 
ernors of the Federal Reserve System. 


(c) That in accord with the Rule II (b) of the 
aforesaid Rules of Practice, the hearing before the 
trial examiner will be private, attended only by the 
representatives, counsel and witnesses of The Conti- 
nental Bank and Trust Company, and of the Board of 
Governors of the Federal Reserve System, unless The 
Continental Bank and Trust Company makes a writ- 
ten request to the Board of Governors that other 
persons be permitted to attend or that the hearings be 
made public, in which event such request will be 
granted. 


(d) That authority is granted under Section 8(a) 
of the Rules of Organization of the Board of Governors 
of the Federal Reserve System to disclose and intro- 
duce as evidence in this proceeding all reports of ex- 
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aminations of The Continental Bank and Trust Com- 
pany made by examiners of the Federal Reserve Bank 
of San Francisco; provided, neither the names nor 
the identities of persons indebted to The Continental 
Bank and Trust Company shall be in any way dis- 
closed or introduced in evidence. 


(e) That formal notice of the institution of this pro- 
ceeding and of the hearing therein be forthwith served 
upon The Continental Bank and Trust Company by 
postage prepaid, registered mail, with return receipt. 


By order of the Board of Governors. 


(Signed) S. R. Carpenter 
Secretary 
(Sza) 


Washington, D.C. 
June 29, 1956 


EXHIBIT C 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of the 
ConTINENTAL Bank anv Trust Company, 


Salt Lake City, Utah 


DEMAND FOR MORE DEFINITE STATEMENT OF 
LEGAL AUTHORITY AND JURISDICTION AND 
MATTERS OF FACT AND LAW ASSERTED 


The Respondent by its undersigned attorneys hereby 
demands that the Board of Governors of the Federal Re- 
serve System, hereinafter called the Board, serve upon the 
undersigned, a reasonable time in advance of any hearing 
herein, pursuant to Section 5 of the Administrative Pro- 
cedure Act (5 U.S.C. 1004) and the rules of the Board 
adopted pursuant thereto, a definite and specific statement 
of the particulars of the Board’s contentions as to its legal 
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authority and jurisdiction and upon the following matters 
of fact and law asserted in the Board’s Notice of Institution 
of Proceeding and of Hearing Therein dated June 29, 
1956, to-wit: 


1, With what provision of Section 9 of the Federal Re- 
serve Act and what lawful regulation of the Board made 
pursuant thereto is it asserted the respondent bank has 
failed to comply? 


2, In what respects is it asserted respondent bank has 
failed to comply with such provision of Section 9 of the 
Federal Reserve Act or such lawful regulation of the 
Board made pursuant thereto? 


3. In what respects is it asserted that the reports of 
examination by the Federal Reserve Bank of San Fran- 
cisco appear to indicate that the character and condition 
of respondent banks’ assets are such as to indicate its 
capital and surplus funds may be inadequate? 


a. In what respects is it contended that the character and 
condition of its loans indicate its capital may be inade- 
quate? 


b. In what respects is it contended the character and 
condition of its investments so indicate? 


c. In what respects is it contended the character and 
condition of its fixed assets so indicate? 


d. In what respects is it contended the quality and na- 
ture of its management so indicate? 


e. In what respects is it contended the character and 
condition of the economy of the area respondent serves 
so indicate? 


4. In what respects is it asserted reports of examination 
by the Federal Reserve Bank of San Francisco appear to 
indicate that respondent’s net capital and surplus funds 
may be inadequate in relation to its present and prospective 
deposit liabilities? 
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a. In what respects is it contended its present deposit 
liabilities so indicate? 

b. In what respects is it contended its prospective de- 
posit liabilities so indicate? 


5. What additional amount of capital funds is it asserted 
by the Board is needed by respondent bank? 


a. On what facts was such amount determined to be 
needed? 


b. For what reasons and upon what facts is it asserted 
such additional amount will constitute an adequate capital 
structure for respondent bank? 

Respectfully submitted 

this 13 day of August, 1956. 

/s/ Beverly S. Clendenin 

/3/ Peter W. Billings 
Attorneys for Respondent, 
Continental Bank and Trust Company, 
Continental Bank Building, 
Salt Lake City, Utah. 


EXHIBIT D 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


Membership Proceeding 


In the Matter of 
The Continental Bank and Trust Company 
Salt Lake City, Utah 


STATEMENT OF PARTICULARS WITH RESPECT 
TO LEGAL AUTHORITY AND JURISDICTION 
AND MATTERS OF FACT AND LAW ASSERTED. 


The undersigned attorney as special counsel for the 
Board of Governors of the Federal Reserve System, en- 
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gaged in the performance of the investigative and trial 
functions involved in this Membership Proceeding, answers 
Respondent’s Demand for More and Definite Statement of 
Legal Authority and Jurisdiction and Matters of Fact and 
Law Asserted as follows: 


1. The Notice of Institution of Proceeding and of Hear- 
ing Therein sufficiently informed the Respondent in com- 
pliance with the requirements of Section 5 of the Admin- 
istrative Procedure Act (5 U.S.C., Section 1004) of the 
legal authority and jurisdiction under which this proceed- 
ing is instituted and the hearing therein is to be held, and 
the matters of fact and law asserted. However, in order 
to further assist counsel for Respondent in preparing for 
this hearing and to expedite the conclusion thereof the 
following further particulars are set forth without in any 
way implying or conceding any insufficiency in the afore- 
said Notice of Institution of Proceeding and of Hearing 
Therein. 


2. In response to paragraph numbered 1 of Respondent’s 
Demand for More Definite Statement it is asserted by the 
undersigned counsel: 


a. That Respondent has failed to comply with those con- 
ditions of its membership in the Federal Reserve System 
imposed by the Board of Governors and voluntarily ac- 
cepted by Respondent, which conditions are specifically set 
forth as follows: 


Paragraphs 1 and 2 of Section 6 and Section T(c) of 
Regulation H (revision effective September 1, 1948) 
in effect at the time Respondent’s membership in the 
Federal Reserve System became effective. 


Section 6(c) and Section 7 of Regulation H (revision 
effective since September 1, 1952) 


b. That Respondent has also failed to comply with those 
conditions of membership which were agreed to and vol- 
untarily accepted by the Respondent as its obligation upon 
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being granted membership as a State member bank in the 
Federal Reserve System with the attendant rights and 
privileges afforded thereby and exercised by Respondent 
since its admission, said conditions being: 


‘1, Such bank at all times shall conduct its business 
and exercise its powers with due regard to the safety 
of its depositors, and, except with the permission of 
the Board of Governors of the Federal Reserve Sys- 
tem, such bank shall not cause or permit any change 
to be made in the general character of its business or 
in the scope of the corporate powers exercised by it 
at the time of admission to membership. 

“9, The net capital and surplus funds of such bank 
shall be adequate in relation to the character and con- 
dition of its assets and to its deposit liabilities and 
other corporate responsibilities, and its capital shall 
not be reduced except with the permission of the 
Board of Governors of the Federal Reserve System.”’ 


c. That the imposition by the Board of Governors of 
the conditions set forth in Sections 6 and 7(c) of Regula- 
tion H (September 1, 1948) and Sections 6(c) and 7 of 
Regulation H (September 1, 1952) as well as the enforce- 
ment thereof represent the exercise of powers delegated to 
the Board of Governors under the Federal Reserve Act, as 
amended, ‘‘to establish a more effective supervision of 
banking in the United States.’’ In this connection particu- 
lar reference is made to Section 9, paragraph 1 (12 U.S.C., 
Section 321); Section 9, paragraph 6 (12 US.C., Section 
324); Section 9, paragraph 9 (12 U.S.C., Section 327); 
Section 9, paragraph 11 (12 U.S.C., Section 329) ; and Sec- 
tion 11(i) (12 U.S.C., Section 248(i)). 


3. In response to paragraph numbered 2 of Respondent’s 
Demand for Definite Statement, it is asserted by the under- 
signed counsel that the net capital stock and surplus of 
The Continental Bank and Trust Company appears to be 
inadequate in relation to the character and condition of its 
assets and to its present and prospective deposit liabilities 
and its other corporate responsibilities. 
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4. In response to Paragraph numbered 3 of Respond- 
ent’s Demand for More Definite Statement, the under- 
signed counsel asserts that the reports of examination of 
Respondent by the Federal Reserve Bank of San Francisco 
indicate that Respondent’s net capital and surplus funds 
may be inadequate in the approximate range of $2,400,000 
to $2,900,000, due to the following facts: 


a. The large amount of Respondent’s loans and in- 
vestments as compared with the total amount of its 
available net capital funds; and 


b. The high degree of risk and potential loss ap- 
parently inherent in a substantial portion of Respond- 
ent’s loans which have been adversely classified or 
specially mentioned in the reports of examination; and 


c. The potential loss existing in Respondent’s secu- 
rities investments, without any off-setting valuation 
reserves or other adequate capital account to absorb 
such losses should Respondent not be able to carry 
such investments to maturity but have to liquidate 
such investments to meet its requirements under less 
favorable economic conditions; and 


d. The heavy investment of Respondent’s capital 
funds in fixed assets, thereby freezing a large portion 
of Respondent’s capital funds and rendering them of 
little value as effectively available capital funds for its 
banking operations when needed under less favorable 
economic conditions; and 


e. The potential risk resulting from Respondent’s 
apparent management policies, including among other 
things, the rapid expansion of loans and discounts 
without provision of adequate reserves; the liberal 
extension of credits; speculative and promotional lend- 
ing, concentration of loans in large lines; unduly wide 
geographical distribution of loans, unsafe and un- 
sound personal banking practices of certain executive 
officers; failure to elect a board of directors including 
a substantial number of independent qualified mem- 
bers; failure to install adequate cost analyses, audit 
programs and internal controls; and 
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f. The rapidly expanding economy of the trade area 
served by the Respondent and the actual and potential 
growth of its deposits and loans resulting therefrom; 
the cyclical nature of the trade area’s historic economy 
and the unproven and untested stability of the newly 
developed economy in less favorable economic times. 


5. In response to paragraph numbered 4 of Respondent’s 
Demand for More Definite Statement, the undersigned 
counsel asserts that present deposits of Respondent, as 
committed under its management’s lending and invest- 
ment policies, are not adequately protected by the present 
amount of its unfrozen and effective net capital funds 
against inherent potential losses without impairment of 
Respondent’s capital to an extent prejudicing the safety 
of its depositors’ funds and its ability to perform effectively 
its banking functions. 


6. In response to paragraph 5 of Respondent’s Demand 
for More Definite Statement, the undersigned counsel 
states that the question of what additional amount of 
caiptal funds, if any, is needed by Respondent will be 
adjudicated by the Board on the basis of all of the evidence 
of record in this proceeding. The undersigned counsel’s 
assertion as to the amount of additional capital apparently 
needed to constitute Respondent’s capital adequate and 
the reasons therefor have been set forth hereinabove. 


Respectfully submitted, 


Bolling R. Powell, Jr. 
1741 K Street, N.W. 
Washington 6, D. C. 
Blum, Lindsey & Powell 
Attorneys at Law 
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EXHIBIT E 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of 
Tre ContrnenTaL Bank anp Trust Company 
Salt Lake City, Utah 


MOTION THAT HEARING BE DISMISSED FOR 
LACK OF JURISDICTION 


The respondent, The Continental Bank and Trust Com- 
pany, by its undersigned attorneys, hereby moves, peti- 
tions and requests that the hearing herein be dismissed 
for lack of jurisdiction or authority over the subject matter 
thereof upon the ground that the Board of Governors of 
the Federal Reserve System hereinafter called the 
‘‘Board’’ possesses only such powers as are conferred 
upon it by statute and there exists no statutory authority 
conferring upon the Board any power to institute or prose- 
cue the purported proceeding. 


1. The notice of hearing states that it is initiated under 
Section 9 of the Federal Reserve Act (12 U.S.C. Section 
327). That paragraph of Section 9 grants jurisdiction to 
the Board to conduct such hearing only for failure of a 
member bank to comply with the provisions of Section 9 
of the Federal Reserve Act or the regulations of the 
Board ‘‘made pursuant thereto’? or upon such member 
banks ceasing to exercise banking functions without a re- 
ceiver or liquidating agent having been appointed therefor. 


(a) Said notice fails to assert any failure on the part 
of respondent bank to comply with Section 9 of the Fed- 
eral Reserve Act or any lawful regulation of the Board 
made pursuant thereto. 
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(b) Said notice fails to assert that respondent bank 
has ceased to exercise banking functions without a receiver 
or liquidating agent having been appointed therefor. 


2. The notice of hearing states that the purpose of said 
hearing is to inquire into the adequacy of the capital of 
respondent bank and to determine the adequacy or inade- 
quacy of such capital; what net additional amount if any 
is needed; and what is a reasonable time to allow re- 
spondent bank to effect any increase in its capital as may 
be found to be needed or to forfeit its membership in the 
Federal Reserve System for failure to do so. 


(a) Said notice of hearing fails to assert any statute or 
lawful regulation of the Board made pursuant thereto 
granting to the Board the power to inquire into or to 
make such determination relative to the capital adequacy 
or inadequacy of a State member bank or to require it to 
acquire such additional capital as the Board may deter- 
mine within a time specified by the Board or forfeit its 
membership in the Federal Reserve System. 


(b) There is no statute or lawful regulation of the Board 
made pursuant thereto granting to the Board such power 
upon hearing or otherwise. 


Dated this 30th day of August, 1956. 


(signed) Beverly S. Clendenin 

(signed) Peter W. Billings 

of Fabian, Clendenin, Moffat & Mabey 
Attorneys for Respondent 
Continental Bank Building 
Salt Lake City, Utah. 
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EXHIBIT F 


UNITED STATES OF AMERIOA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of the 
ContineNTAL Bank AND Trust CoMPany, 
Salt Lake City, Utah 


MOTION THAT PROCEEDING BE DISMISSED 
FOR FAILURE TO COMPLY WITH THE 
ADMINISTRATIVE PROCEDURE ACT 


Respondent, The Continental Bank and Trust Company, 
by its undersigned attorneys, hereby move, petitions and 
requests that the proceedings be dismissed and the notice 
of hearing in the above entitled matter be quashed and 
vacated because of the failure of the Board of Governors of 
the Federal Reserve System to comply with the require- 
ments of the Administrative Procedure Act and particu- 
larly Section 5 (5 U.S.C. 1004) thereof, in that said notice 
of hearing does not inform the respondent of the matters 
of fact and law asserted or of the legal authority and juris- 
diction under which the hearing is to be held. In support 
of this ground, respondent incorporates by reference its 
Demand for a More Definite Statement of Legal Authority 
and Jurisdiction and Matters of Fact and Law Asserted, 
dated August 13, 1956, and filed with the Board on August 
15, 1956. 


Dated this 30th day of August, 1956. 


Beverly S. Clendenin 

Peter W. Billings 

of Fabian, Clendenin, Moffat & Mabey 
Attorneys for Respondent 
Continental Bank Building 
Salt Lake City, Utah 
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EXHIBIT G 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of 
Tre ContTInENTAL BANE anp Trust CoMPANY, 
Salt Lake City, Utah 


STATEMENT AND ORDER ON RESPONDENT’S 
MOTION THAT HEARING BE DISMISSED FOR 
LACK OF JURISDICTION AND MOTION THAT 
PROCEEDINGS BE DISMISSED FOR FAILURE 
TO COMPLY WITH ADMINISTRATIVE 
PROCEDURE ACT 


On June 29, 1956, the Board of Governors issued Notice 
of Institution of Proceeding and of Hearing in the matter 
of The Continental Bank and Trust Company, pursuant to 
Section 9 of the Federal Reserve Act (12 U.S.C., sec. 327). 
Thereafter, the date of hearing was changed from Septem- 
ber 10 to October 3, 1956, by order of the Board dated 
August 9, 1956. On August 15, respondent filed Demand 
for More Definite Statement of Legal Authority and Juris- 
diction and Matters of Fact and Law Asserted. Statement 
of Particulars, in response thereto, was filed by the Board’s 
special counsel on August 30, 1956. On September 4, re- 
spondent filed Motion That Hearing Be Dismissed for Lack 
of Jurisdiction, Motion That Proceeding Be Dismissed for 
Failure to Comply With the Administrative Procedure 
Act and Motion for Production of Records Relating to 
This Proceeding, Memoranda in support of these motions, 
and in opposition thereto, have been filed. This Statement 
and Order are concerned only with the Motions for dis- 
missal, each of which will be treated separately. 
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Motion That Hearing Be Dismissed For Lack of 
Jurisdiction 


In this motion it is asserted, in main, that there does not 
exist any statutory authority permitting the Board to in- 
stitute or prosecute this proceeding. Decision on this mo- 
tion requires, first, determination of the nature of the 
action instituted and, then inquiry as to the source of au- 
thority for such action. 

Study of the pleadings of both parties reveals the stated 
purpose of this proceeding, namely, to inquire into and 
determine the adequacy of respondent’s capital and what 
additional amount, if any, is needed to reflect an adequate 
capital structure. Respondent’s position is that the Board 
of Governors of the Federal Reserve System has no au- 
thority to make such inquiry or determination, nor authority 
to correct deficiencies, if any, in this regard. The Board 
is of the opinion that, for the reasons hereinafter stated, 
it not only has such right but the responsibility under the 
law to make such determinations and require such correc- 
tions. 

In the preamble to the Federal Reserve Act, (38 Stat. 
251), hereinafter referred to as the Act, Congress ex- 
pressed its purpose in enacting this legislation. It was, 
in part: 

“‘An Act ... to establish a more effective supervision 
of banking in the United States. ...’’ 


Pursuant to this stated purpose, the Act provided for the 
establishment of Federal Reserve Districts and Banks, all 
component parts of the System. It provided further for 
membership of State banks in this System, and concurrent 
therewith, directed supervision thereof by the Board of 
Governors of the Federal Reserve System. Section 9, para- 
graph 9 of the Act (12 U.S.C., sec. 327) provides: 


“If at any time it shall appear to the Board of Gov- 
ernors of the Federal Reserve System that a member 
bank has failed to comply with the provisions of this 
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section or the regulations of the Board of Governors 
of the Federal Reserve System made pursuant thereto, 

_ it shall be within the power of the board after 
hearing to require such bank to surrender its stock in 
the Federal reserve bank and to forfeit all rights and 
privileges of membership.’’ 


Respondent asserts that the notice herein fails to allege 
any failure on its part to comply with section 9 of the Act 
or any lawful regulation made pursuant thereto. The 
Board does not concur in this conclusion. 

The Board’s notice referred to the reports of examina- 
tion made by the Federal Reserve Bank of San Francisco, 
indicating an inadequacy in respondent’s net capital and 
surplus funds. Special counsel’s Statement of Particulars 
suggested, in this regard, a figure ‘‘in the approximate 
range of $2,400,000 to $2,900,000. ’’ Should respondent’s net 
capital and surplus funds prove to be inadequate, such 
inadequacy might properly be found to violate the terms of 
the Act and of regulations issued pursuant thereto. Sec- 


tion 9, paragraph 1, of the Federal Reserve Act (US.C., 
Title 12, sec. 321) provides that any State Bank: 


‘<. . , desiring to become a member of the Federal 
Reserve System, may make application to the Board 
of Governors of the Federal Reserve System, under 
such rules and regulations as it may prescribe, for the 
right to subscribe to the stock of the Federal reserve 
bank organized within the district in which the apply- 
ing bank is located. ... The Board of Governors of 
the Federal Reserve System, subject to the provisions 
of this Act and to such conditions as it may prescribe 
pursuant thereto may permit the applying bank to be- 
come a stockholder of such Federal reserve bank.”’ 


This should be read together with section 11(i) of the 
Federal Reserve Act (12 U.S.C., sec. 248(i)) which pro- 
vides that the Board ‘‘shall perform the duties, functions, 
or services specified in this Act, and make all rules and 
regulations necessary to enable said Board effectively to 
perform the same.’’ 
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Accordingly, for more than 20 years, the Board’s Regu- 
lation H has contained provisions substantially the same as 
the following provisions of section 7 of the current Regula- 
tion H, which read: 


“‘Section 7. Conditions of Membership 


“Pursuant to the authority contained in the first 
paragraph of section 9 of the Federal Reserve Act, 
... the Board, . . . will prescribe the following condi- 
tions of membership for each State bank . . . and, in 
addition, such other conditions as may be considered 
necessary or advisable in the particular case— 


“1, Such bank at all times shall conduct its busi- 
ness and exercise its powers with due regard to the 
safety of its depositors, .. . 


“2, The net capital and surplus funds of such 
bank shall be adequate in relation to the character 
and condition of its assets and to its deposit liabilities 
and other corporate responsibilities. .. . 


“Tf at any time, in the light of all the circumstances, 
the aggregate amount of a member State bank’s net 
capital and surplus funds appears to be inadequate, 
the bank, within such period as shall be deemed by the 
Board to be reasonable for this purpose, shall increase 
the amount thereof to an amount which in the judg- 
ment of the Board shall be adequate in relation to the 
character and condition of its assets and to its deposit 
liabilities and other corporate responsibilites.’’ 


The close relationship between the statute and the capital 
requirements stated in Regulation H is evident from Sec- 
tion 9, paragraph 11, of the Act (12 U.S.C., sec. 329) which 
provides that: 


‘(No applying bank shall be admitted to membership 
unless it possesses capital stock and surplus which, in 
the judgment of the Board of Governors of the Federal 
Reserve System, are adequate in relation to the char- 
acter and condition of its assets and to its existing 
and prospective deposit liabilities and other corporate 
responsibilities. .. .’’ 
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This is reinforced by section 9, paragraph 6 of the Act 
(12 U.S.C., sec. 324) which provides that: 


‘<All banks admitted to membership under authority 
of this section shall be required to comply with the 
reserve and capital requirements of this Act... .” 


It is clear that the conditions of membership imposed 
by section 9 of the Act and described in the Board’s Regu- 
lation H, necessarily must continue to apply to a bank 
throughout its membership in the System. This is essen- 
tial in order to achieve the Act’s stated purpose ‘‘. . . to 
establish a more effective supervision of banking in the 
United States... .’? The continuing nature of these re- 
quirements is reflected in the use of the words ‘*.. . at 
any time... .’’ (emphasis supplied) in authorizing the 
Board to terminate the membership of a bank, after hear- 
ing. It is also reflected in the language of section 6, Regu- 
lation H, which provides that every State bank, while a 
member of the Federal Reserve System ‘‘. . . Shall comply 
at all times with any and all conditions of membership pre- 
scribed by the Board in connection with the admission of 
such bank to membership in the Federal Reserve System; 
and. ... ’’ (emphasis supplied) 

In Peoples Bank v. Eccles, et al, 161 F. 2d 636, 638 (Ct. 
App. D.C. 1947, reversed on other grounds 383 U.S. 426) 
the court stated that the Board ‘‘clearly had the statutory 
right to impose’’ the conditions of membership in Regula- 
ion H relating to maintenance of adequate capital. 

For the above reasons, the Board holds that the pro- 
ceedings herein instituted are authorized under the Act and 
the regulations issued pursuant thereto and that accord- 
ingly, the Motion That Hearing Be Dismissed For Lack 
of Jurisdiction should be denied. 


Motion That Proceedings Be Dismissed For Failure To 
Comply With the Administrative Procedure Act 


Respondent asserts that the Notice of Hearing ‘‘does 
not inform the respondent of the matters of fact and law 
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asserted or of the legal authority and jurisdiction under 
which the hearing is to be held.’’ In support of this con- 
tention, respondent has incorporated by reference its De- 
mand for a More Definite Statement of Legal Authority 
and Jurisdiction and Matters of Fact and Law Asserted, 
dated August 13, 1956. To evaluate the merit of respond- 
ent’s position, the Board must read the record as it pres- 
ently appears, including the Statement of Particulars 
filed herein by special counsel to the Board on August 30, 
1956, in response to respondent’s Demand for a More 
Definite Statement. Thus viewing the record, in light of 
the requirements of the Administrative Procedure Act, 
the Board is of the opinion that the motion is not well 
founded. 

Section 5(a) of the Administrative Procedure Act re- 
quires that persons entitled to notice be timely informed 
of “(1) ...; (2) the legal authority and jurisdiction under 
which the hearing is to be held; and (3) the matters of 
fact and law asserted.’’ First, as to the question of re- 
spondent’s being informed of the Board’s legal authority 
and jurisdiction, respondent is entitled to a notice which 
contains, in substance, ‘‘. . . reference to the agency’s au- 
thority sufficient to inform the parties of the legal powers 
and jurisdiction which the agency is invoking in the par- 
ticular case, and thus enable the parties to raise any legal 
issues they consider relevant.’’ Attorney General’s Man- 
ual on the Administrative Procedure Act, (1947), p. 46. 
Notice to respondent stated that this proceeding was in- 
stituted pursuant to section 9 of the Federal Reserve Act 
(12 U.S.C., sec. 327). This section grants to the Board 
the right, at any time deemed appropriate, to inquire and 
determine whether a member bank has failed to comply 
with the provisions of section 9 or regulations made pur- 
suant thereto. Respondent was notified that such inquiry 
and determination would be made concerning its suggested 
failure to so comply. The Board is satisfied that a reading 
of section 9 together with reference to the Board’s Regu- 
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lation H adequately apprises respondent of the legal au- 
thority and jurisdiction under which the hearing is to be 
held. 

The same conclusion must be reached as to respondent’s 
contention of the insufficiency of notice as to ‘‘matters of 
fact and law asserted.’’ In addition to the information con- 
tained in the Board’s Notice, the record reflects receipt by 
respondent on September 1, 1956, of Statement of Par- 
ticulars with Respect to Legal Authority and Jurisdiction 
and Matters of Fact and Law Asserted, filed by the Board’s 
special counsel in response to respondent’s demand for 
more definite statement. In this statement, respondent was 
furnished with specific answers to specific questions. Notice 
“is not required to set fort evidentiary facts or legal argu- 
ment. All that is necessary is to advise the parties of the 
legal and factual issues involved.’? Attorney General’s 
Manual on the Administrative Procedure Act, (1947), P. 47. 


ORDER 


For the reasons set forth in the foregoing statement, 
Ir Is OnpErep, 


1. That respondent’s Motion That Hearing Be Dis- 
missed For Lack of Jurisdiction be and the same hereby 
is denied. 

2. That respondent’s Motion That Proceedings Be Dis- 
missed For Failure to Comply With the Administrative 
Procedure Act be and the same hereby is denied. 


This 26th day of September, 1956. 


By order of the Board of Governors. 


(Signed) S. R. Carpenter 
Secretary. 
(Sea) 


Washington, D. C. 
September 26, 1956 


EXHIBIT H 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


Uron An Orper Instrrorine 
A Forrerrure of MeMBErsHiP PRoceEDING 
Wrrn Forman Apsupicrory Hearinc UNDER 
Secrion 9 or THE Feperay Reserve Act 
(12 U.S.C. Sec. 327) 


In the Matter of 


Tus ContmentaL Bank anp Trust CoMPANY 
Salt Lake City, Utah 


Forrerrure of Mempersuie PRoceEDING 


REPORT AND RECOMMENDED DECISION 
OF 
EMERY J. WOODALL 
TRIAL EXAMINER 


35 


RECOMMENDED DECISION 


WOODALL, Trial Examiner: Pursuant to Rue VI of the 
Rules of Practice for Formal Hearings, effective Septem- 
ber 11, 1946, issued by the Board of Governors of the Fed- 
eral Reserve System (Board) the undersigned Trial Exam- 
iner files with the Secretary of the Board his report on the 
formal hearing held herein, which opened on October 3, 
1956, and concluded on November 3, 1958, containing his 
recommended decision, including his statement of findings 
and conclusions, as well as the reasons or bases therefor, 
upon all the material issues of fact, law, or discretion pre- 
sented on the record of the hearings as certified to the 
Board by the undersigned simultaneously herewith and 
appended hereto as an appendix. 

The notice of institution of this proceeding and of hear- 
ing therein fixing 10:00 a.m. on September 10, 1956, as the 
time and Room 230 of the United States Post Office Build- 
ing in Salt Lake City, Utah as the place was served upon 
Continental Bank and Trust Company, Salt Lake City, 
Utah, (Respondent) by the Board by postage prepaid reg- 
istered mail with return receipt on July 2, 1956, and by 
publication in Volume 21 of the Federal Register at Page 
6524. (Transcript, volume and page—T 1/2-9; Exh. 9, 10) 

At the request of Respondent (Exh. 10) the Board or- 
dered the hearing herein to be public and provided that 
the names and identities of persons indebted to Respondent 
should remain secret. (Exh. 11) 

Due to the unavailability of the undersigned Trial Ex- 
aminer, who had been selected by the Civil Service Com- 
mission upon loans from another agency and assigned by 
the Board to conduct the proceeding herein, the time for 
commencing the hearing was changed to 10:00 a.m. on 
October 3, 1956. (Exh. 13) 

On October 1, 1956 Respondent obtained from the Honor- 
able Willis W. Ritter, Chief Judge of The United States Dis- 
trict Court for the District of Utah, a temporary restrain- 
ing order restraining the undersigned Trial Examiner from 
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proceeding with the hearing herein. However, after hear- 
ing argument thereon, J udge Ritter dissolved the tempo- 
rary restraining order for failure of Respondent to join 
the Board as an indispensable party. Thereupon Respond- 
ent appealed to The United States Court of Appeals for the 
10th Cireuit and obtained a stay order restraining the 
undersigned Trial Examiner from proceeding with the 
hearing herein pending Respondent’s appeal. Said Court 
of Appeals affirmed the judgment of said District Court. 
Writ of certiorari was denied on March 25, 1957. (353 U.S. 
909; 239 F 2d 707) 

In the interim, the hearing was continued by appropri- 
ate orders of the Trial Examiner and the Board until the 
hearing reconvened on April 5, 1957 for the hearing of the 
direct testimony of the Board’s first witness. 


IssvES 


The Board instituted this proceeding with formal hear- 
ing by its notice dated June 29, 1956 (Exh. 9) purportedly 


under Section 9 of the Federal Reserve Act (FRAct), 12 
US.C. 327. The Board’s notice cites that specific provision, 
which empowers ‘‘the board after hearing to require such 
bank to surrender its stock in the Federal reserve bank 
and to forfeit all rights and privileges of membership,” 
when ‘‘it shall appear to the Board... that a member 
bank has failed to comply with the provisions of this sec- 
tion or the regulations of the Board . . . made pursuant 
thereto.”’ This is the forfeiture of membership paragraph 
of Section 9 of the FRAct. Under these express statutory 
grounds for forfeiture of membership, the Board must find 
that Respondent has violated (‘‘failed to comply with’’) 
the provisions of Section 9 of the FRAct or regulations 
made by the Board pursuant to Section 9 of the FRAct, 
12 U.S.C. 327. 

It is found and concluded that the express purpose of a 
statutory administrative hearing authorized by and re- 
quired by 12 U.S.C. 327 is to produce by trial of the facts 
the record basis of facts to support a finding that Respond- 
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ent has ‘failed to comply with’’ Section 9 of FRAct or a 
valid regulation made pursuant to said Section 9 as the 
statutory condition precedent to requiring Respondent to 
forfeit its membership in the Federal Reserve Bank of San 
Francisco (FRSF). 

The Board’s notice does not charge any existing viola- 
tion by Respondent. No past failure to comply with any 
statutory or regulation provision is alleged. Rather the 
proceeding with formal hearing is instituted ‘‘for the pur- 
pose of determining: (a) the adequacy or inadequacy of 
the net capital stock and surplus of’’ Respondent, and (b) 
the additional amount of capital funds Respondent needs, 
if any, “to have an adequate capital structure,” and (c) 
the “reasonable period of time to allow” Respondent to 
increase its capital funds ‘“‘to make them adequate before 
being required by the Board of Governors to surrender its 
capital stock in the Federal Reserve Bank of San Fran- 
cisco and to forfeit all its rights and privileges of member- 
ship in the Federal Reserve System for failure to do so.” 
(Exh. 9) 

Respondent demanded by motion to the Board a more 
definite statement of the Board’s contentions as to its legal 
authority and jurisdiction, to wit: With what provision of 
the 23 paragraphs of Section 9 of the FRAct and with what 
lawful regulation of the Board made pursuant to said Sec- 
tion 9 is it asserted the Respondent Bank has failed to 
comply? and “in what respects is it asserted Respondent 
Bank has failed to comply with such provision of Section 
9 of the Federal Reserve Act or such lawful regulation of 
the Board made pursuant thereto?” (Exh. 14) 

Counsel for the Board filed with the Board an answer to 
Respondent’s motion to make more definite. Therein he 
argued “that Respondent has failed to comply with those 
conditions of its membership in the Federal Reserve Sys- 
tem imposed by the Board of Governors and voluntarily 
accepted by Respondent,” and cited: Pars. 1 and 2 of Sec- 
tion 6 and Section 7(c) of Regulation H (revision effective 
September 1, 1948) in effect at the time Respondent’s mem- 
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bership in the Federal Reserve System became effective, 
and Section 6(c) and Section 7 of Regulation H (revision 
effective since September 1, 1952). Counsel quoted the fol- 
lowing conditions of membership (from the September 1, 
1948 edition) : 


“1. Such bank at all times shall conduct its business and 
exercise its powers with due regard to the safety of its 
depositors, and, except with the permission of the Board 
of Governors of the Federal Reserve System, such bank 
shall not cause or permit any change to be made in the 
general character of its business or in the scope of the 
corporate powers exercised by it at the time of admission 
to membership. 


2. The net capital and surplus funds of such bank shall 
be adequate in relation to the character and condition of 
its assets and to its deposit liabilities and other corporate 
responsibilities, and its capital shall not be reduced except 
with the permission of the Board of Governors of the Fed- 
eral Reserve System.”’ 


Counsel for the Board also argued: “That the imposition 
by the Board of Governors of the conditions set forth in 
Sections 6 and 7(c) of Regulation H (September 1, 1948) 
and Sections 6(c) and 7 of Regulation H (September 1, 
1952) as well as the enforcement thereof represents the 
exercise of powers delegated to the Board of Governors 
under the Federal Reserve Act, as amended, ‘to establish 
a more effective supervision of banking in the United 
States.’ In this connection particular reference is made to 
Section 9, paragraph 1 (12 U.S.C., Section 321); Section 9, 
paragraph 6 (12 U.S.C., Section 324); Section 9, paragraph 
9 (12 U.S.C., Section 327); Section 9, paragraph 11 (12 
U.S.C., Section 329); and Section 11(i) (12 U.S.C., Section 
248(i)).”? 

Apparently in response to the inquiry in Respondent’s 
motion regarding what the Board contended that the re- 
ports of examination of Respondent indicated, counsel for 
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the Board asserted that the “‘net capital and surplus funds 
may be inadequate in the approximate range of $2,400,000 
to $2,900,000 ***” But counsel for the Board argued that 
“the question of what additional amounts of capital funds, 
if any, is needed by Respondent will be adjudicated by the 
Board on the basis of all of the evidence of record in this 
proceeding.” By such argument counsel for the Board 
admits that the original pleading herein—the notice insti- 
tuting the hearing—did not allege or contend that Re- 
spondent had already ‘“‘failed to comply with” any statute 
or regulation. Counsel for the Board further argued ‘‘that 
present deposits of Respondent, as committed under its 
management’s lending and investment policies, are not 
adequately protected by the present amount of its unfrozen 
and effective net captial funds against inherent potential 
losses without impairment of Respondent’s capital to an 
extent prejudicing the safety of its depositors’ funds and 
its ability to perform effectively its banking functions.” 

By this argument counsel for the Board revealed that 
his understanding of the statutory test of adequacy of cap- 
ital to be tried in this hearing was whether Respondent’s 
“present amount of its unfrozen and effective net capital 
funds” was adequately protected against inherent potential 
losses (future not presently sustained losses) ‘‘without 
impairment’’ (at some future date) to an extent prejudic- 
ing the safety of its depositor’s funds. Such counsel, there- 
fore, at the outset of the proceeding argued to the Board 
that (a) no existing violation of statute or regulation has 
been alleged by the Board’s order setting this hearing; 
(b) impairment of capital is the statutory test to be ap- 
plied to Respondent in the proceeding; and (c) safety of 
depositor’s funds is a statutory object of protection by the 
Board of Governors. 

There is no evidence nor any assertion that the Board 
approved of the above response and assertions by its coun- 
sel. (Exh. 15) The Board made no response to Respond- 
ent’s demand for a more definite statement of legal author- 
ity and jurisdiction. (Exh. 14) 
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It is, therefore, concluded that such answer by counsel 
for the Board is solely his argument to the Board of Gov- 
ernors; that Respondent’s demand for a more definite 
statement of legal authority and jurisdiction and of mat- 
ters of fact and law asserted raised the jurisdictional issue 
of the adequacy of the Board’s original notice of this hear- 
ing, created by the express provisions of Subsection (@)— 
Notice—of Section 5 of the Administrative Procedure Act 
(APA)—5 U.S.C. 1004--which Respondent’s motion (Exh. 
14) cited; that counsel for the Board, as a matter of both 
fact and law, had no record authorization or competence to 
supplement the original notice of this hearing given by the 
Board and did not accomplish any supplementation of the 
Board’s notice of institution of this hearing; that the 
Board of Governors itself did not amend or supplement its 
original notice by any statement or order of record answer- 
ing the statutory requirements that its notice of hearing 
inform Respondent of the legal authority and jurisdiction 
under which this hearing was to be held; and the matters 
of fact and law asserted by the Board of Governors, of 
which Respondent had a right to be apprised in order to be 
prepared to meet the issues of law and fact in this hear- 
ing; and that the Board failed and refused either to grant 
or deny Respondent’s motion and demand to be advised of 
the legal powers and jurisdiction which the Board was 
invoking and of the matters of fact upon which the Board 
was relying in instituting a hearing under the forfeiture 
of membership subsection of Section 9 of the FRAct (12 
U.S.C. 327) and upon which facts the Board relied to justi- 
fy a hearing for alleged failure to comply with the law. 
The Board did not choose to avail itself of the opportunity 
afforded by Respondent’s motion to make its notice more 
definite and certain as to its asserted legal authority and 
matters of fact relied upon by the Board in instituting the 
forfeiture proceeding. The issue of adequacy of the Board’s 
notice of this hearing therefore, is found and concluded to 
stand upon the basis of the original notice here in haec 
verba. (Exh. 9) 
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Of the promises as to future conduct required to be made 
by Respondent to gain admisison to membership in FRSF 
by Regulation H (September 1, 1948 edition) and by the 
Board’s letter of approval of Respondent’s application 
dated January 25, 1952 (Exh. 52) the only provision which 
the Board’s pleadings herein contend had been violated is 
the second condition of membership (quoted above) pre- 
scribed by the Board in Section 6 of said (1948) Regula- 
tion H ‘‘for each State bank hereafter applying for admis- 
sion;’’ namely, the members’ promise to maintain adequate 
“net capital and surplus funds.” Footnote 7 to said Condi- 
tion No. 2 required the State member bank to increase the 
amount of its capital funds ‘‘to an amount which in the 
judgment of the Board shall be adequate in relation to the 
bank’s aggregate deposit liabilities and other corporate 
responsibilities” “if at any time, in the light of all the 
circumstances, the aggregate amount of the bank’s net 
capital and surplus funds appear to be inadequate.’’ The 
language does not specify to whom the capital and surplus 
funds are to appear inadequate; but as it is specified that 
the judgment of the Board shall decide when it is ade- 
quate, the language can only mean that the judgment of 
the Board solely shall control and decide also when it is 
inadequate. This was the contention of counsel for the 
Board (in Exh. 15); namely, only the Board can decide 
from ‘‘all of the evidence” what amount is adequate. The 
footnote does not mention that a provision of said para- 
graph 9 of Section 9 of the FRAct (12 U.S.C. 327) requires 
a formal hearing and a determination of facts on the ree- 
ord made at the statutory hearing. But the Board in its 
statement and order (Exh. 26) denying Respondent’s mo- 
tions that the hearing be dismissed for lack of jurisdiction 
and that the proceeding be dismissed for failure to comply 
with the APA filed on September 4, 1956, (Exhs. 16 and 17) 
cites paragraph 9 of said Section and expressly recognizes 
that Respondent had pointed out the Board’s failure to 
allege in its notice any failure by Respondent to comply 
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with Section 9 of the FRAct or any lawful regulation made 
pursuant thereto. 

The Board’s postion was summarized by the Board it- 
self in its said order (Exh. 26), to wit: ‘Should Respond- 
ent’s net capital and surplus funds prove to be inadequate, 
such inadequacy might properly be found to violate the 
terms of the Act and of regulations issued pursuant 
thereto.” 

It is, therefore, found and concluded that the issues of 
law and facts upon which the Board’s case was tried by 
its counsel are as follows: 


1.The forfeiture of Respondent’s membership in the 
FRSF can be ordered by the Board if upon the record 
of this hearing the preponderance of evidence shows 
that Respondent ‘‘has failed to comply with the pro- 
visions of’? Section 9 of the FRAct (12 U.S.C. 327) 
“or the regulations of the Board . .. made pursuant 
thereto.” 


. Should Respondent’s net capital and surplus funds as 
established by this hearing record be then determined 
by the Board in its judgment to be inadequate; and 
should Respondent thereupon fail or refuse within a 
reasonable period of time hereafter prescribed by the 
Board to increase its net capital and surplus funds to 
the amount determined by the Board as required to 
make them adequate, such remaining inadequacy of 
net capital and surplus funds may be lawfully ad- 
judged as a failure to comply with or a violation of 
the FRAct and of regulations issued pursuant therto. 


3. Only the Board of Governors can determine after this 
hearing ‘‘on the basis of all of the evidence of record 
in this proceeding’? whether Respondent’s net capital 
and surplus funds are adequate or iadequate, and if 
inadequate the amount in its judgment by which Re- 
spondent shall increase them and the reasonable time 
within which in its judgment the Board shall require 
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Respondent to increase them “before being required 
by the Board to surrender its capital stock in the 
FRSF and to forfeit all its rights and privileges of 
membership in the FRSystem for failure’’ to increase 
its net capital and surplus fund to the amount deter- 
mined by the Board as required to make them ade- 
quate. 


The following findings and conclusions are based upon 
both the hearing and the record admission of counsel for 
the Board, namely: 


a. There is no issue of failure to comply with any law 
or regulation other than the alleged failure to main- 
tain an adequate capital structure. 


b. Respondent is not being tried on any of the following 
counts, none of which are at issue in this proceeding: 


(1) Respondent has not caused nor permitted ‘‘any 
change to be made in the general character of its 
business or in the scope of the corporate powers 
exercised by it at the time of admission to mem- 
bership.” (Condition 1 of Regulation H—Septem- 
ber 1, 1948 edition). 


Respondent has not reduced its capital. (Condi- 
tion 2 of Regulation H—September 1, 1948 edi- 
tion). 


This proceeding was not instituted to prosecute 
any alleged violation of Condition 1 of Regula- 
tion H (September 1, 1958 edition) which recites 
a convenant that a member bank ‘‘at all times 
shall conduct its business and exercise its powers 
with due regard to the safety of its depositors.”’ 


This proceeding was not instituted to prosecute 
any alleged violation by Respondent of Section 8 
of the Federal Deposit Insurance Act (FDI Act- 
12 U.S.C. 1818) for ‘‘continued unsafe and un- 
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sound practices in conducting the business of such 
bank”; although in the response of counsel for the 
Board to Respondent’s motion for a more definite 
statement, counsel for the Board brought into his 
argument that a certain dollar amount of capital 
inadequacy may exist the following assertions: 


(a) “that present deposits of Respondent, as com- 
mitted under its management’s lending and 
investment policies, are not adequately pro- 
tected,” and 


(b) that “unsafe and unsound personal banking 
practices” were involved. (Exh. 15) 


This proceeding was not instituted as a so-called 
“Section 30 proceeding’’ (see letter of Acting 
Comptroller of the Currency, J. L. Robertson, to 
Respondent’s Directors dated December 1, 1949— 
Exh. 319). Section 30 of the Banking Act of 1933 
(48 Stat. 193; 12 U.S.C. 77) provides that the 
Board of Governors may remove any director or 
officer of a national bank or State member bank if 
after warning he shall continue to violate any 
banking law or if the bank shall continue unsafe 
and unsound practices. No such warning of Re- 
spondent by the Federal Reserve Agent or notice 
and show cause order by the Board of Governors 
appears of record to have been served upon Re- 
spondent’s directors or officers as said Section 30 
requires. Counsel for the Board repeatedly dis- 
avowed that this proceeding is a Section 30 pro- 
ceeding, although he had made reference to “un- 
safe and unsound personal practices of certain 
executive officers’’ in his answering argument to 
Respondent’s motion to make more definite the 
notice of the Board of institution of the hearing 
pursuant to Section 5 of the APA (5 U.S.C. 1004), 
and although the Board’s princpial witness, J. 
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Frank Holahan, testified in extenso (and over the 
obejetion of Respondent) regarding practices and 
policies of Respondent which the witness criti- 
cized adversely as unsafe and unsound practices 
in conducting the business of Respondent bank. 


Counsel for the Board during the hearing admitted that 
the FDIC is expressly anuthorized by Section 8(a) of the 
FDIAct to serve upon any insured bank (including na- 
tional and State member bank) a statement with respect 
to continued unsafe and or unsound practices and to fix a 
time and a place for a hearing by the FDIC upon such 
specified unsafe and unsound practices, and if such prac- 
tices are found by the FDIC upon such hearing record to 
have been established, to require correction thereof within 
a specified time or to terminate the insurance of deposits 
of such bank. It was further admitted that Section 8(a) 
of the FDI Act does not create in or delegate to the Board 
of Governors any authority to police the insurance or de- 
posits. Section 8(b) of the FDIAct provides (with an ex- 
ception not applicable here) that “whenever a member 
bank shall cease to be a member of the Federal Reserve 
System, its status as an insured bank is, without notice or 
other action by the Board of Directors of the FDIC, termi- 
nated” on the same date. And vice versa if the insurance 
of a State member bank is terminated by the FDIC, the 
Board of Governors shall terminate its membership in the 
FRSystem. It was admitted by all parties during the hear- 
ing and it is found and concluded that if Respondent’s 
membership in the FRSF became terminated, the insur- 
ance of its deposits by the FDIC would be automatically 
terminated under this provision of law. 

It is further found and concluded that in reenforcement 
of the authority of the FDIC to terminate the insurance of 
the deposits, for cause established in a statutory hearing, 
of a national bank or a State member bank, the bank exam- 
iners appointed by the FDC are expressly authorized to 
make special examination of any State member bank, na- 
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tional bank or District bank whenever in the judgment of 
the Board of Directors such special examination is neces- 
sary to determine the condition of any such bank for insur- 
ance purposes. Sec. 10(b) of the FDIAct—12 US. see. 
1820(b)) 


(6) This proceeding was not instituted to prosecute 
any alleged violation by Respondent of paragraph 
6 of Section 9 (12 U.S.C. 324) or any of the pro- 
visions of law enumerated therein, including: 


(a) “the reserve and capital requirements of this” 
FRAct and “those provisions of law imposed 
on national banks” which “relate to the with- 
drawal or impairment of their capital stock” 
or ‘‘to the payment of unearned dividends 
(see 12 U.S.C. 51b-1, 55, 56) or 


‘which prohibit such banks from lending on 
or purchasing their own capital stock.’’ The 
notice of instituion of this proceeding did not 
raise the issue of capital impairment nor 
place at issue whether or not Respondent’s 
“assets in excess or its capital requirements 
are adequate to enable it to meet all of its 
liabilities to depositors and other creditors 
as shown on the books of” Respondent (12 
U.S.C. 1815) or whether or not “the sound 
value of its assets is not less than its total 
liabilities, including capital stock; but exclud- 
ing such capital notes or debentures and any 
obligations of the bank expressly subordi- 
nated thereto.”’ (12 U.S.C. 51b-1) Respondent 
is not charged with any capital deficiency, in- 
solvency or impairment under any statutory 
provision. The citation of this paragraph 6 
of such Section 9 by counsel for the Board in 
his answer to Respondent’s motion to make 
more definite (Exh. 15, paragraph 2C) does 
not even argue such an issue as insolvency or 
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capital impairment. The Board’s principle 
witness, Holahan, admitted under cross-exam- 
ination that in his opinion Respondent’s cap- 
ital is adequate if we are assured of a main- 
tenance of our present high level of economy” 
(127/2613) but he stated that to meet the 
adverse economic times which we unforta- 
nately expect in the future, additional capi- 
tail beyond the solvency or unimpairment 
test is required by Respondent (T27/2614) 
The entire line of evidence of the Board-spon- 
sored witnesses negatives the concept that 
Respondent’s capital deficiency, as alleged 
by such witnesses, consists of failure to meet 
the test of solvency or unimpairment, as re- 
quired to be found by the Board of Governors 
and certified to the FDIC in the admission of 
a state chartered bank to the FRSystem (12 
U.S.C. 1814, 1815, 1816) or as defined in Sec- 
tion 345 of the Banking Act of 1935 (49 Stat. 
722; 12 U.S.C. 51b-1) as a requirement for 
compliance by “all banks admitted to mem- 
bership under authority of” Section 9 of the 
FR<Act. There is not evidence that Respond- 
ent is insolvent or that its capital is impaired 
or now threatened with impairment. 


Jorispicrion Is At Issuz 


Before the original date fixed for convening this hearing, 
Respondent moved the Board to dismiss the hearing for 
lack of jurisdiction. The motion was grounded upon the 
cornerstone of all administrative law, namely, that the 
Board possesses only such powers as are conferred upon 
it by statute. Counsel for the Board, of course, concurs in 
such required basis for the Board’s legal authority. Con- 
gress created the Board and only Congress can empower 
the Board; therefore, the Board has only such lawful 
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powers as Congress by statute delegated to it. Neither do 
counsel for Respondent nor for the Board actually differ 
as to the law of the delegation of authority to administra- 
tive agents of Congress. This too is a body of law which 
has been thoroughly settled so that even lawyers no longer 
argue about what is the law of constitutional delegation 
of legislative authority; they argue only as here, about 
the application of it to the facts of specific cases. 


Tar Law Or Dececation Or LawFrut AUTHORITY 


Therefore, as the basis of determining whether the 
Board has the legal authority to do what it proposes in this 
proceeding to do to Respondent, namely, expel Respondent 
from the FRSystem, the following conclusions of the law 
of delegation of lawful authority are made: 


1. Congress created the Board by statute—the FRAct 
approved December 23, 1913 (38 Stat. 251, ch. 6). 


2. The Board as the creature of Congress has only such 

powers as are delegated to it by Congresisonal enact- 
ment. The reservation of powers of the Secretary of 
Treasury irrefutably demonstrates that Congress 
grants powers by its statutes and that Congress limits 
such powers by its enactment. Paragraph 6 of Section 
10 provides: 
“Nothing in this Act contained shall be construed as 
taking away any powers heretofore vested by law in 
the Secretary of the Treasury which relate to the 
supervision, management, and control of the Treasury 
Department and bureaus under such department, and 
wherever any power vested by this Act in the Board 
of Governors of the Federal Reserve System or the 
Federal reserve agent appears to conflict with the 
powers of the Secretary of the Treasury, such powers 
shall be exercised subject to the supervision and con- 
trol of the Secretary.’ (12 U.S.C. 246) 


3. When Congress has delegated authority to an admin- 
istrative agent or agency to exercise a particular judg- 
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ment or discretion, the attempt to exercise a different 
judgment or discretion is unlawful. The determination 
of authority given to a delegated agency by Congress 
is not left for the decision of him in whom authority 
is vested. (Addison et al. v. Holly Hill Co. 322 US. 
607) Even though the agency may conceive as good 
and necessary the regulation of certain areas of a 
regulated business, which areas have not been includ- 
ed by Congress within the authority granted to the 
agency, the exercise of such undelegated authority is 
unlawful. (Peoples Bank v. Eccles, 161 F 2d 636. The 
reversal in 333 U.S. 426 recognized and did not change 
the stated principle of law held below.) A regulation 
made by an agency which so modifies the intent of 
Congress expressed in the language making the grant 
as to amend the statutory language is beyond admin- 
istrative power. (Miller v. U.S. 294 U.S. 435, 440; US. 
v. George 228 U.S. 14). While a court cannot displace 
the judgment of an agency in any matter within its 
lawful authority, the agency cannot enlarge the 
powers given to it by staute, and successfully evade 
reversal by a court by calling the usurpation an act 
of discretion. (Merritt v. Welsh, 104 U.S. 694, 701; ICC 
v. No. Pac. Ry. Co. 216 U.S. 538, 544, 545; Morrill v. 
Jones, 106 U.S. 466; Santa Fe Pac. RR. Co. v. Lane, 
244 U.S. 492; Waite v. Macy, 246 U.S. 606, 608-610). 


4. The Constitution of the United States empowers Con- 
gress “to make all laws necessary and proper for car- 
rying into execution”’ its general powers (Art. I See. 
8, par. 18) and “all legislative powers herein granted 
shall be vested in a Congress of the United States.’’ 
(Art. I See. 1) It is a violation of the Constitution for 
Congress to attempt to abdicate its legislative powers 
and duties by the attempted transfer of legislative 
functions to any agent or agency. In Schechter v. U.S. 
995 U.S. v. 495 the U. S. Supreme Court held the at- 
tempted delegation of the power to promulgate codes 
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of fair competition a violation of the Constitution. 
The basis of decision was the failure of Congress to 
enact any underlying legislation policy or standard 
which would focus, control and limit the administra- 
tive regulations authorized to be promulgated. A dec- 
laration of policy such as “to provide for the estab- 
lishment of Federal reserve banks, to furnish an elastic 
currency, to afford means of rediscounting commer- 
cial paper, to establish a more effective supervision 
of banking in the United States” has been held by 
the Court not to creat any policy or standard to con- 
trol legislation. A delegation which lays down stand- 
ards to guide the agency’s discretion both as to the 
occasions for the issuance of subordinate rules or 
regulations and as to the appropriate means designed 
to effectuate the legislative objective of such rule or 
regulation is held to be valid, because it does not 
abdicate the power to legislate which power Congress 
has exercised. 


(a) in stating the specific, measurable, certain and not 
vague legislative objective which Congress deems 
necessary and proper; 


(b) by prescribing the method of achieving that ob- 
jective—as by subordinate rule, regulation, a hear- 
ing or trial of the facts or an ad hoc order based 
upon a determination made with due process; and 


(c) by guarding against the unlimited, capricious, 
or discriminatory exercise of the discretion of the 
agent or agency thus empowered by measurable 
limits set forth or by reference to historic, well- 
known equitable principles as guides, such as 
‘fair method of competition”, ‘‘ public convenience 
and necessity’’, ‘‘public interest’’, ‘just and rea- 
sonable rates’, “fair value’’, and “reasonable rate 
of return.” (American P. & L. Co. v. SEC, 329 U.S. 
90, 104-106) On the other hand, a delegation which 


51 


does not declare the legislative objective to be 
accomplished, the means appropriate to be used, 
the limits and scope of the administrative action 
authorized to be taken and, therefore, sets up no 
limitation upon the unfettered judgment of the 
agent or agency (even of the President of the 
United States—Schechter v. U.S. Supra; Panama 
Refining Co. v. Ryan 293 U.S. 388, 414-433) is an 
unconstitutional delegation and void. In the 
Panama case Chief Justice Hughes reviews the 
law of the subject from the earliest case—The 
Brig Aurora, 7 Cranch 382, construing the Act of 
March 1, 1809 (2 Stat. 528). Although Mr. Justice 
Cardozo dissented he expressly concedes: ‘‘that to 
uphold the delegation there is need to discover in 
the terms of the act a standard reasonably clear 
whereby discretion must be governed.” (p. 434) 
As he says: ‘“‘what the standard is becomes the 
pivotal inquiry.” The decision emphasizes that the 
unlawful delegation was not cured by the pre- 
sumption that the President has acted and will act 
in the public good. Good motives do not furnish 
the underlying legislative enactment upon which 
to ground and with which to control and limit the 
otherwise claimed unlimited policy discretion. The 
statute must establish a criterion to govern the 
administrative discretion. 


5. Of course, a regulation by an agency which is incon- 
sistent with statutory enactment, produces unreason- 
able or discriminatory results, or is otherwise out of 
harmony with Congressional policy as enacted in 
statutes is a mere nullity representing an attempt to 
usurp Congressional power beyond the lawful author- 
ity or jurisdiction of the agency. Lynch v. Tilden Pro- 
duce Co., 265 U.S. 315, 320-322; International Ry. Co. 
vy. Davidson, 257 U.S. 506, 514; Manhattan Co. vs. 
Comm., 297 U.S. 129, 134, 135). In dealing with legisla- 
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tion involving questions of economic adjustment, the 
enactment must set forth the economic objective which 
Congress seeks to accomplish by the statute and by 
the delegation and the standards or criteria by which 
the specified objective is to be worked out by subordi- 
nate rules with sufficient exactness to enable those 
affected to understand these limits. (U.S. v. Rock 
Royal Co-op, 307 U.S. 533, 574) 


6. When the lawfulness of the delegation under the Con- 
stitution is at issue or in doubt, the courts apply the 
cardinal principle that the Supreme Court will first 
ascertain whether a construction of the statute is fairly 
possible by which the question of unconstitutional 
delegation can be avoided. Thus, if the indefiniteness 
of the statute on the particular subject justifies a find- 
ing of failure by Congress to delegate a claimed agency 
authority, the question as to whether such claimed 
delegation was void for failure to specify ascertainable 
objective, method and scope would never arise. How- 
ever, the reverse situation must be reviewed and acted 
upon. (Kent v. Dulles 357 U.S. 116; Crowell v. Benson, 
285 U.S. 22, 62) 


7. The jurisdiction of any Federal agency exists only by 
reason of lawful delegation by Congress. It must 
affirmatively appear or be shown. It is not affected by 
any action by the agency claiming it. Its existence is 
not assured or made more certain because the agency 
has purported to exercise it for any period of time 
without contest. Nor is its existence made less certain 
by failure of an agency to assert it. Its existence is 
also unaffected by any action, including waiver or 
consent, that may be taken by any person who might 
be affected by agency actions in the purported exer- 
cise of the claimed jurisdiction. Jurisdiction cannot be 
acquired by an agency by prescription, default, waiver 
or consent. Its existence or non-existence is and re- 
mains at issue at every stage of every administrative 
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proceeding conducted under the APA by an agency. 
It may be questioned by any party to such a proceed- 
ing at any time during the administrative proceeding. 
It is never too late before “final disposition” (APA, 
Sec. 2(d) for a party to challenge the legal authority 
of the agency. 


In this case, at the outset of these proceedings (Exh. 16), 
at appropriate stages during the hearing, at the conclusion 
of the case in chief of both parties (T 33/3666-3667 ; 
T 58/6859), at the close of the rebuttal testimony 
(T 72/8485), and after the settlement of the record 
(T 74/8534), Respondent has challenged, by appropriate 
motions to dismiss, the existence of lawful authority or 
jurisdiction of the Board to require a State member bank 
to increase its capital structure to an amount which in the 
judgment of the Board is deemed adequate, or on Respon- 
dent’s failure so to do to expel Respondent from the 
FRYSystem. By Exhibit 29—Exceptions to Rulings of the 
Board filed herein and dated April 5, 1957, Respondent fur- 
ther maintained its challenge of the Board’s jurisdiction. 
Respondent has also renewed the challenge in its Proposed 
Findings and Conelusions, which will be referred to as 
Respondent’s Answering Brief. (REF pp. 11-46) 

It is, therefore, found and concluded that the question 
of whether or not the Board’s lawful authority to make 
the aforesaid requirement of Respondent or forfeit its 
membership in the FRSF is at issue and requires action 
by the Board in the final disposition by it of this pro- 
ceeding. 

The previous statement and order of the Board (Exh. 26) 
responsive to Respondent’s first challenge to jurisdiction 
did not once and for all dispose of the issue of jurisdiction; 
it must be resolved as part of the final order by the Board 
herein. 

Nor did the interlocutory rulings by the Trial Ex- 
aminer which operated to postpone the resolution of the 
ultimate issues of law until the final disposition of the case, 
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settle the matter. The Trial Examiner repeatedly stated 
that the issues raised by the motions to dismiss ‘‘should be 
dealt with in the recommended decision.’’ (See T 33/3667; 
T 72/8486; T 74/8536) 

The foregoing conclusions of law, with the possible ex- 
ception of the one holding that jurisdiction is still at issue 
are deemed to have been conceded by both counsel. In any 
event they are so universally recognized that they require 
no additional discussion or support. The issue of jurisdic- 
tion must be reconsidered. 

Counsel for the Board, however, argued in his reply brief 
that the Board has made its final ruling on jurisdiction 
(despite having said the opposite to the Circuit Court of 
Appeals (10th) in this proceeding); that Respondent is 
foreclosed from renewing its challenge to the jurisdiction, 
and that “‘it would be improper and pointless for the hear- 
ing examiner to rule thereon’’ (p. 4). Yet he says the 
Board can reverse its “final’’ ruling of September 26, 1956 
and that Respondent can renew its challenge after the final 
order in a more “final argument before the Board” (p. 5). 
He argues that the facts and the record of the hearing 
have no bearing upon the proper determination of the 
Board’s lawful power in the premises; that once a motion 
has been made to the Board challenging jurisdiction, no 
future motion has been made to the Board challenging 
jurisdiction, no future motion can be made regarding 
jurisdiction (pp. 6, 7)—until possibly in some rehearing 
procedure, after the Board’s final order herein, and that 
once the Board has ruled on such a motion it need not 
again reconsider any renewal of the challenge of its lawful 
powers, and hence its proxy and agent to conduct the hear- 
ing should not advise the Board in the recommended 
decision what reconsideration the Board should give to the 
issue of jurisdiction. He also argues that the Trial Ex- 
aminer in this proceeding is “a lower court’’ and the Board 
“a higher court.” 

Several of these confused misconceptions are dispelled 
by one simple reading of Section 7 (b), entitled “Hearing 
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Powers”, and Section 8(b), entitled “Submittals and De- 
cisions”, of the APA. It is elemental that the presiding 
officer holds ‘‘court” for the Board under the APA. 

Section 7(b) of the APA—Hearing Powers—enumerates 
the authority and duty of presiding officers at hearings. 
Rules of Practice for Formal Hearings, Appendix A to 
Section 3 of Rules of Procedure, effective September 11, 
1946, of the Board also enumerates the authority of the 
Trial Examiner in connection with the hearing as includ- 
ing the authority as specified in Section 7(b) of the APA 
to dispose of procedural requests or similar matters. The 
sub-section automatically vests in hearing officers the 
powers enumerated therein to the extent that such powers 
have been given to the agency itself. The Attorney General 
in his manual on the APA, issued August 27, 1947, (p. 74) 
is of the opinion that the enumerated powers thus given 
to hearing officers by Section 7(b) vest without the neces- 
sity of express agency delegation, which the Board’s 
regulations in any event accomplish. He also states “but 
an agency is without power to withhold such powers from 
its hearing officers. This follows not only from the statu- 
tory language, ‘shall have authority’, but from the general 
statutory purpose of enhancing the status and role of hear- 
ing officers.’’ 

Respondent’s present motion to dismiss the proceedings 
on the entire record made in the hearing is fundamentally 
different from the original motion to dismiss the hearing 
for lack of jurisdiction. At this juncture the law in rela- 
tion to the issues actually tried is ascertainable. Before the 
actual trial even the issues to be tried had not been stated. 
At that juncture the Board held “that the proceedings 
herein” should be held. Administrative policy was in- 
volved. At this juncture the hearing officer must consider 
jurisdiction in his recommended decision. He presided at 
the hearings in lieu of or as proxy for the Board. He is 
under statutory duty to recommend what the Board should 
decide regarding its legal authority in the premises. Sev- 
eral considerations require the finding and conclusion that 
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the undersigned Trial Examiner is under legal duty to rule 
upon Respondent’s motions to dismiss even though such 
ruling by him may recommend findings and conclusions to 
the Board on reconsideration different from. some parts of 
previous Board statements. In addition, other considera- 
tions urge the wisdom of such course of action. 

These considerations are: 


1. Respondent has a legal right supported by the re- 
quirements of due process to renew its motion to dis- 
miss for lack of jurisdiction or legal authority— 
Morgan v. U.S., 298 U.S. 468 (1936)—and Respondent 
has renewed its challenge. The right to challenge the 
lawfulness of authority asserted by an administrative 
agency is not exhausted by prior efforts to establish it. 
It is found and concluded that Respondent both has 
the right and has preserved and exercised the right to 
challenge the Board’s legal authority and jurisdiction, 
and that due process requires that the motion be ruled 
upon as part of the recommended decision herein. This 
action is also a prescription of caution to assure due 
process. If the undersigned Trial Examiner recom- 
mends findings and conclusions to the Board beyond 
the scope required by due process no harm is done. 
The Board may ignore such excess recommendation. 
The opposite would be true if required action were 
ommitted by the Trial Examiner. The Board may not 
ignore the pending motion to dismiss and merely refer 
to its previous action. It must act upon the present 
motion to satisfy due process. If the recommended 
decision ignores the pending motion due process is 
also violated. 


2. Even if Respondent’s motion to the Board (Exh. 16) 
to dismiss the hearing had involved the application of 
the facts established by the record of the hearing to 
the law governing the legal authority and jurisdiction 
of the Board in specific factual situations, which such 
earlier motion obviously did not do (but which the 
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outstanding motions to the undersigned Trial Exa- 
miner do require), it would be legally improper to 
impute to the Board’s previous ruling (Exh. 26) the 
legal effect of a final ruling upon its legal authority 
and jurisdiction. That would be both to confuse the 
two motions by Respondent and to assume or hold 
that the Board before the holding of a hearing as 
required by law made rulings that could only be finally 
made upon the factual record of the hearing—all the 
evidence of record. To so hold would be a disservice 
to the Board. The Board has argued to the Court of 
Appeals for the 10th Circuit in its brief that its ruling 
on this matter was not a final administrative order but 
only ‘‘an interlocutory order’’, and was, therefore, not 
reviewable. (pp. 6, 7, 23-30) As Respondent states, the 
previous motion and ruling were in limine. 


3.To exclude ruling upon Respondent’s timely motion 
challenging the legal authority of the Board to force 
Respondent to increase its capital or forfeit member- 
ship in the recommended decision would be: 


a.To ignore the facts established without contradic- 
tion and admitted by counsel for the Board on the 
record which facts of themselves tend to challenge 
the legal authority and jurisdiction asserted by the 
Board. Such action would tend to thwart and render 
nugatory the hearing itself. This is not the place to 
enumerate the findings of facts which neccesarily 
affect the question of jurisdiction. But two facts 
here found illustrate the basis for this conclusion; 
namely, it is found and concluded that the Comp- 
troller of the Currency is the Federal official charged 
with chartering and supervising national banks, and 
such officer has no statutory or other legal authority 
or jurisdiction to require any national bank to main- 
tain adequate capital. Such finding and conclusion 
was expressed by the First Deputy Comptroller of 
the Currency, Llewellyn A. Jennings, in his oral 
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testimony. The request that a national bank 
strengthen its capital is backed up only by moral 
suasion. 

The FDIC is expressly authorized and empowered 
by Section 8(a) of the FDI Act to determine the 
insurance of any insured bank (including expressly 
any national bank and any State member bank— 
such as Respondent) upon finding established in a 
hearing that such bank has not corrected unsafe and 
unsound practices or violations within the specified 
period of time allowed. The FDIC must find an 
unsafe and unsound condition to exist and remain- 
ing uncorrected. The Chief of the (Bank) Examina- 
tion Division of the FDIC, Neal G. Greensides, tes- 
tified that the FDI Act dealt with capital adequacy. 
Inadequacy of capital may well be one of the speci- 
fications of unsafe and unsound conditions for which 
any insured bank may be cited in proceedings by 
the FDIC for the termination of insurance of the 
deposits of such bank. Respondent has not been cited 
by the FDIC. It is found and concluded that the 
adequacy of the capital of any bank insured by the 
FDIC (including Respondent) may be subjected 
to the test of ‘“‘unsafe and unsound practices” by 
citation and trial pursuant to the expressly specified 
statutory authority delegated to the FDIC and de- 
tailed procedure prescribed by Section 8(a) of the 
FDIAct. (12 U.S.C. sec. 1818) 


. Such failure to rule would also be to ignore the 
express requirements of Section 8(b)—Submittals 
and Decisions—of the APA that all decisions by the 
presiding officer shall include a statement, as well 
as reasons or basis therefor, upon all material issues 
of fact, law or discretion presented on the record. 
Jurisdiction is still at issue on the record. 


4.The element of proof contained in the record of 
evidence with which the Board is now confronted and 
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which must be evaluated in relation to the issues of 
fact and law involved herein were obviously not be- 
fore the Board when it made its statement that the 
proceedings herein are authorized. Respondent’s brief 
(pp. 13 and 14) accurately recites some of these facts. 


Appiying THE Law Or JURISDICTION 


There is no case on record which holds that the Board 
has the lawful authority here asserted on its behalf. After 
citing People’s Bank v. Eccles, supra and The Continental 
Bank and Trust Company of Salt Lake City, Utah v. 
Emery J. Woodall, supra because of certain statements 
regarding matters clearly not at issue and which have no 
proper influence upon the law, counsel for the Board recog- 
nized that the decisions were based upon grounds other 
than the jurisdiction and authority of the Board. Unfor- 
tunately for the decider of this issue they do not answer 
the questions which cannot be avoided, namely; what 
statutory language delegates this authority to the Board 
and what statutory language sets forth the criterion or 
standard, the clear, measurable legislative policy objective, 
the method of accomplishment available or the scope and 
limits of the delegated discretion? The District Court and 
the Circuit Court in the Continental Bank case held only 
one thing: The Board of Governors is an indispensible 
party in an action to enjoin its Trial Examiner from con- 
ducting a hearing ordered by the Board. The lower court 
said expressly that very decision was his holding. Counsel 
for the Board properly quoted those very words on page 
9 of his reply brief. Judge Ritter said specifically that 
he was not passing upon the question of the Board’s au- 
thority. The Circuit Court in reviewing and affirming 
Judge Ritter’s dissolving of the restraining order decided 
the same narrow question. The language quoted by counsel 
for the Board, however, clearly shows that the Circuit 
Court based its collateral statements about the powers of 
the Board, which were not at issue in that proceeding and 
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which had not been briefed for the Court, upon its stated 
misconception that ‘‘where a state member bank fails to 
comply with the requirements of the Act in respect to its 
capital and reserve, or fails to comply with the restrictions 
or inhibitions against the impairment of its capital, the 
Board is expressly vested with the power after hearing to 
require such bank to surrender its stock in the Federal 
Reserve System.”? The papers before the 10th Circuit in 
that injunction appeal did not apparently inform the court 
that this is not an impairment of capital case. The court 
thought it was. If this was an impairment of capital case 
the language of the Court, which was not necessary to the 
reaching or expressing of the Court’s decision and was, 
hence, mere dicta, would still have some indirect influence 
upon the reaching of a proper conclusion of law as to the 
Board’s power. But in this capital adequacy case (which 
specifically is not a capital impairment case) the dicta of 
the Court is not persuasive. In fact, the dicta would mis- 
lead if applied to this capital adequacy issue because there 
is no statutory standard or criterion in any Federal statute 
cited or known with which capital adequacy can be mea- 
sured, determined, or defined—as every expert witness on 
behalf of the Board has testified with emphasis reinforced 
by the assertion of one and all that there not only is no 
such standard, criterion, measure or definition but Con- 
gress is incapable of devising and enacting one. But the 
Federal statutes regulating banking do define capital im- 
pairment and insolvency, as herein above cited and quoted. 

Otherwise stated, it must be concluded that the only 
statutory standard, criterion, measure or definition which 
can be found in any Federal statute, and which measures 
the capital requirements of every bank (State or National) 
is the definition and standard of capital unimpairment 
cited above (Sec. 345 of the Banking Act of 1935—12 U.S.C. 
5lb-1) and the related solvency test in Section 5 of the 
FDIAct (12 U.S.C. 1815). Statute law does not identify 
“adequate capital’’ as a legislative objective other than by 
Section 5138, Revised Statutes, which prescribes the capital 
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requirements for national banks, and Sections 4, 5 and 6 
of the FDIAct, where “adequacy of capital structare’’ is 
' expressly identified as one of six characteristics to be 
considered in insuring the deposits of any bank (but so 
identified in intimate juxtaposition—at least—with the 
| test of “assets in excess of its capital requirements”). 

Thus when Respondent was admitted to membership 
' statute law expressly identified as legislative objectives to 
be required for admission to membership and as provisions 
' of law to be complied with by ‘‘all banks admitted to 
membership’’ (par. 6 of Sec. 9 of the FRAct—12 U.S.C. 
: 324) unimpairment of capital stock, assets in excess of 
capital requirements which specifies at least one test of 
: “the adequacy of its capital structure” in the insurance of 
deposits of banks, and ‘‘paid-up unimpaired capital suffi- 
cient to entitle it to become a national” bank (par. 11 of 
| See. 9 of the FRAct, in force on the date of Respondent’s 
admission, 48 Stat. 185). To find in any Federal statute 
law ‘‘adequate capital” as an objective of legislative policy 
requires the identification of legislative objectives, stand- 
' ards or criteria expressly enacted to which an express 
! delegation of authority can be so related as to render the 
delegation in conformity to the Constitution by avoiding 
the delegation of legislative authority or unlimited dis- 
cretion to promulgate rules of law. The search must be 
two-fold, namely, for such a standard of ‘‘capital adequa- 
ey” and for the language which delegates to the Board of 
Governors the powers it asserts in this case to enforce 
with the penalty of expulsion the maintenance of capital 
adequacy. To find general delegation of authority, such as 
has been cited by counsel for the Board in referring to 
paragraph 10 of Section 11 of the FRAct, where an ap- 
parently unlimited delegation to the Board to “make all 
rules and regulations necessary to enable’’ the Board to 
‘perform the duties, functions, or services specified in this 
Act?’ is of no avail unless the Act ‘‘specifies’’ the legisla- 
tive policy regarding “adequacy of capital” which the 
rules and regulations must be designed reasonably to carry 


out. The broad language is tied to an express and limited 
authorization, namely, the power to regulate requirements 
for collateral bonds of Federal reserve agents. The whole 
Section 11 enumerates specific powers of the Board of 
Governors. Nowhere in that empowering section or in any 
other section of the FRAct or in any other cited or known 
Federal statute has Congress expressed any discernible in- 
tent either that the requirement of the continuous main- 
tenance by regulated or insured banks of adequate capital 
structure above and beyond possessing and maintaining 
unimpaired capital and solvency was a legislative policy 
or objective or that if any such legislative policy or objec- 
tive could be extracted or synthesized from other indirect 
prescriptions of policy that the Board of Governors should 
be empowered or authorized or delegated any power, 
privilege or duty to enforce the maintenace of any stand- 
ard of adequacy of capital above and beyond possessing 
and maintaining unimpaired capital and solvency. There is 
certainly no provision of any statute which delegates un- 
limited power and unfettered discretion to order member 
banks to maintain the amount of capital structure which 
the Board in its uncontrolled discretion decides would be 
adequate (above and beyond unimpairment and solvency). 
And if there were any such delegation it would be un- 
constitutional and void. 

As hereinabove stated and as admitted by counsel for 
the Board, Congress has expressly prescribed the agency 
—the FDIC—which is empowered after a hearing con- 
ducted by it to terminate the insurance of the deposits of 
any insured bank. It is also admitted that when the insur- 
ance of deposits of a State member bank is terminated by 
the FDIC the Board of Governors shall terminate its mem- 
bership in the FRSystem and when such insurance of a 
national member bank shall be so terminated the Comp- 
troller of the Currency shall appoint the FDIC as the re- 
ceiver for such bank—and its membership in the FRSys- 
tem shall terminate; and conversely that “whenever a 
member bank shall cease to be a member of the Federal 
Reserve System, its status as an insured bank shall, with- 
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out notice or other action by the” FDIC “terminate on the 
date the bank shall cease to be a member of the Federal 
Reserve System, with like effect as if its insured status 
had been terminated on said date by the” FDIC “after 
proceedings under subsection (a) of this section” 8 of the 
FDIAct (section 8(b) of the FDI Act; 12 U.S.C. (1818) 
under the express delegation of authority to the FDIC, 
the Respondent could have lost insurance of deposits and 
membership in the FRSystem upon action by the FDIC 
under express statutory provisions, which would have 
been equally applicable to State non-member and national 
member banks, i.e., free from any possible discrimination 
between State-chartered and nationally chartered banks 
and between State member and State non-member banks. 
As heretofore specified under Section 8(a) of the FDI Act 
the FDIC may: 


1. examine the bank (whether national, State member or 
State non-member) by its own bank examiners (Sec- 
tion 10(b); 12 U.S.C. 1820 (b)) “to determine the 
condition of any such bank for insurance purposes”; 


. serve upon the bank “for the purpose of securing the 
correction thereof” a statement of the “unsafe and 
unsound practices in conducting the business of such 
bank”, or the violations of “any provision of law or 
regulation to which the insured bank is subject” (not 
necessarily limited to the FDI Act or the regulations, 
if any, of the FDIC) which its officers and agents had 
been “knowingly or negligently permitted” to commit; 


. conduct a hearing at which evidence may be produced; 


.make written findings upon such evidence that any 
such unsafe and unsound practice or violation has 
been established ; 


. find that such unsafe and unsound practice or violation 
has not been corrected within the statutory period; 
and, hence, 
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6. order that the insured status of the bank be terminated 
on the specified date under law. 


Under such statutory procedure Respondent would have 
received lawful, due process notice and specifications of 
the legal authority and jurisdiction under which the hear- 
ing was to be held and the matters of fact and law asserted 
by the FDIC, as required both by the express provisions 
of the FDI Act and Section 5 of the APA—and more im- 
portantly, Respondent would have been subjected to the 
issues of legal authority, jurisdiction, and matters of fact 
and law, namely: unsafe and unsound practices or viola- 
tions of law and regulations, to which every other insured 
bank is subject. Under Section 8 of the FDIAct there is no 
discrimination between State member banks and State non- 
member banks. It is here claimed on behalf of the Board of 
Governors that State member banks are subject to the loss 
of membership and forfeiture of insurance of deposits un- 
der Regulation H of the Board of Governors because of 
capital inadequacy as determined in the judgment of the 
Board of Governors. It was admitted and it is here found 
and concluded that State non-member banks are not subject 
to forfeiture of insurance of deposits except upon proof 
and the lawful finding of continued unsafe and unsound 
practice or violation of law and regulation. The FDIC must 
find from the evidence of record that an unsafe and un- 
sound condition exists and remains uncorrected after hav- 
ing been tried in a hearing. There is no express statutory 
provision which was cited or which is known which identi- 
fies “capital inadequacy” (other than impairment of capi- 
tal) as a ground for the termination of insurance of de- 
posits by the FDIC. There is certainly no provision of any 
statute that expressly authorizes the termination of in- 
surance of deposits by the FDIC on the ground of inade- 
quacy of capital. The Chief of the Bank Examination 
Division of the FDIC, Neal G. Greensides, was a witness 
for the Board of Governors in this proceeding. He had 
studied the reports of examination of Respondents of 
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record in this hearing and testified that he was familiar 
with the reported condition of Respondent. He was asked: 
Does your agency have the power to require a non-member 
insured bank to increase its capital? Chief Examiner 
Greensides in effect answered no, although he evaded an- 
swering yes or no. But it is found and concluded that the 
FDIC is not authorized by any provision of the law to re- 
quire any insured bank to increase it capital after insurance 
of the deposits of any insured bank except as expressly 
provided in Section 8 of the FDIAct, which expressly 
enacted the grounds of forfeiture of the right to insurance, 
namely: 


“If the Board of Directors (of the FDIC) shall find 
that any unsafe or unsound practices or violations 
specified in such notice has been established” (by the 
record evidence produced at the hearing conducted by 
the FDIC pursuant to Section 8(a) ) “and has not 
been corrected within the time above prescribed in 
which to make such corrections, the Board of Directors 
may order that the insured status of the bank be 
terminated on a date subsequent to such finding and to 
the expiration of the time specified in such notice of 
intention.” 


The specific answer of Chief Bank Examiner Greensides 
must be construed within the framework of these specific 
provisions of law. His reply to the question was: 


A. The Federal Deposit Insurance Law sets forth 
the adequacy of capital as one of the factors which 
must be considered in admitting a bank to government 
insurance, in consenting to the establishment of a 
branch or branches; and in dealing with banks charged 
with engaging in unsafe and unsound practices, capital 
inadequacy would be conetrued as an unsafe and un- 
sound practice. (T 20/1720) 


He also stated that “operating a bank with inadequate 
capital may well be one of the citations used in proceedings 
under Section 8 of our Act.” (T 20/1744) 
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The following exchange occurred: 


Q. In other words, if you are determined that an 
insured bank—and that could be a national or a state 
member bank or just a non-member insured bank— 
were inadequately capitalized, you would charge them 
with unsafe and unsound practice, is that right? 

A. The Board might do so if it determined the 
situation warranted the action. (T 20/1720-1721) 


In this connection it is noted and it is found that the 
witness upon whose recommendations the Board of Direc- 
tors of the FDIC would heavily rely in citing any insured 
bank for any unsafe and unsound practice did not in any 
way even suggest that Respondent should be cited under 
Section 8 of the FDIAct for unsafe and unsound practice 
in conducting its banking business and that in fact the 
FDIC has not cited Respondent under that express author- 
ity to protect the depositor-beneficiaries of insurance by 
the FDIC. 

It is further found and concluded that under Section 8 
of the FDIAct—and no different statutory or other law 
has been cited or is known—the termination of the insured 
status of any insured bank—State non-member, State 
member, or national bank—can lawfully be ordered by the 
FDIC only upon the proper finding upon preponderant 
evidence that any unsafe and unsound practice has been 
established and not corrected; and that no such order can 
lawfully be issued upon proof that the capital of an insured 
bank is unimpaired but “inadequate” in the unfettered 
judgment of the FDIC unless there is also preponderant 
evidence that the capital structure of the bank constitutes 
or causes any established unsafe and unsound condition. 
Chief Bank Examiner Greensides, upon whom rests a 
major (if not decisive) responsibility to make just such a 
determniation as to Respondent, very carefully avoided by 
guarded language the very conclusion which would have 
required the citation of Respondent by the FDIC under 
Section 8 of the FDIAct. It must, therefore, in plain fair- 
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ness be found and concluded that Witness Greensides, as a 
witness for the Board of Governors, concurred in and 
sponsored the termination of Respondent’s insured status 
by the Board of Governors by the back-handed method of 
ipso facto cancellation of insurance of Respondent’s de- 
posits “without notice or other action by the Board of 
Directors” of the FDIC on the sole ground of the making 
of a finding by the Board of Governors that Respondent’s 
capital structure was in their judgment inadequate (with- 
out proof or attempt to prove an unsafe and unsound con- 
dition—in fact with a controlling admission that Respond- 
ent was not in an unsafe and unsound condition). It must 
also be found and concluded that Witness Greensides at 
the same time when on the witness stand as the Chief Bank 
Examiner of the FDIC did not take the position or testify 
that Respondent was in an unsafe and unsound condition 
and should be cited for cancellation of insurance by the 
FDIC pursuant to the only express statutory provisions 
for the cancellation of insurance, i.e, Section 8 of the 
FDIAct. 

A parallel study of the lawful authority of the respective 
banking supervisory agencies regarding the cancellation of 
the insured status of a national bank reveals that the use 
by the Board of Governors of this proceeding and hearing 
to terminate the insurance of a State member bank because 
of the Board’s judgment that its capital structure although 
unimpaired is inadequate constitutes discriminatory bank- 
ing supervision by the Board of Governors. Neither a na- 
tional bank nor a State non-member bank are vulnerable 
to such a method of terminating insurance. Section 6— 
Conditions of Membership—of Regulation H by its terms 
applies only to State member banks not to national banks 
(Exh, 52). The objection of discrimination has been pre- 
served and argued by Respondent. (REF p.43-46) It has 
not been persuasively answered by counsel for the Board, 
who erroneously argued that the First Deputy Comptroller 
of the Currency, Llewellyn A. Jennings, did not state that 
such office is not empowered by any statute to compel na- 
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tional banks to increase their capital to reach “capital 
adequacy.” Actually such officer so admitted. It is found 
and conclude that no statute has been cited or is known 
which gives the Comptroller of the Currency the lawful 
authority to compel national banks to maintain so-called 
“capital adequacy” above and beyond the express statutory 
capital requirements for their incorporation as national 
banks (Sec. 5138, Rev. Stats.), and above and beyond the 
maintenance of unimpaired capital (See. 5205, Rev. Stats.) 
as expressly defined in Section 345 of the Banking Act of 
1935 (49 Stat. 722). See Jennings testimony at T.19/1587 
and T.19/1641-1644. 
In summary, it is found and concluded that: 


1. Any insured bank (including national member, State 
member and State non-member) may have its insur- 
ance terminated for failure and refusal to correct any 
unsafe and unsound practice or condition established 
to exist by proper findings by the FDIC after lawfully 
conducted proceedings and hearing under Section 8 of 
the FDIAct. Violations of officers or agents are not 
here at issue. 


2. As contributing to, causing or constituting such an 
unsafe and unsound practice and condition, and when 
such result is established by proof, the inadequacy of 
capital (beyond impairment) of any insured bank may 
be a factor to be considered by the FDIC when and if 
it is proved to exist. There is no statutory or other law 
cited or known which furnishes to the FDIC or to 
anyone an objective measure, standard of criterion of 
what “adequacy” or “inadequacy” of capital means 
(different from impairment and from other express 
statutory capital requirements, as for example in or- 
ganizing national banks). The FDIC has no regulation 
on the matter. Except in such use in establishing any 
unsafe and unsound condition the determination after 
insurance has been granted of the adequacy or inade- 
quacy of the capital of an insured bank is not even 
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claimed to be among the powers delegated to the FDIC 
and is not a lawfully delegated power of the FDIC un- 
der any cited or known statute. 


The termination of the insurance directly or indirectly 
of any State member bank on grounds other than the 
grounds for the cancellation of insurance of State non- 
member and national banks under Section 8 of the 
FDIAct is discriminatory and unless expressly author- 
ized by statute such discrimination would be unreason- 
able and illegal. To terminate Respondent’s insurance 
for capital inadequacy (even if and when lawfully 
established) without fulfilling the tests and complying 
with the ground specified in Section $ of the FDTAct 
would be illegally discriminatory and void even if such 
cancellation was ordered by the FDIC under its statute. 


. Congress has never manifested by any enactment cited 
or known any intent to discriminate between banks 
created under State laws—State banks—and banks 
chartered under Federal statutes. The converse is true. 
Congress has consistently made provision for parity of 
treatment between State and national banks. This 
policy of Congress has such a consistent history that 
the statement of the policy requires no implementation 
by citations of the numerous enactments and legislative 
reports. One of the most recent illustrations is the re- 
moval of the inconsistency in the statute law relating 
to the establishment of branches by banks within the 
limits of the places in which their head offices are 
located. (12 U.S.C. 329 as amended July 15, 1952; 66 
Stat. 633; Senate Report No. 1623, 82nd Cong. 2d Sess. 
pp. 3,4) Respondent has cited the Board’s recognition 
to the House Committee on Banking and Currency of 
this principle of non-discrimination. (REF. p.45) The 
FDIAct expressly requires administration of the FDIC 
“fairly and without discrimination”. Section 10(a) and 
Section 20 expressly prohibits any discrimination. 
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This analysis further illuminates the problem of finding 
statutory delegation of lawful authority to the Board of 
Governors to do what it purports to do in this proceeding. 

The question raised by Respondent’s motions is the 
souree, if any, of the power of the Board. The answer of 
the Board’s advocate is admittedly that the delegation of 
such power is not an express delegation, such as the power 
of the FDIC to cite an insured bank, conduct a hearing upon 
such specified grounds, and when its findings are supported 
by preponderant evidence order the termination of the in- 
surance. The Board’s counsel contends that the delegation 
of the claimed powers of the Board is to be found by im- 
plying the delegation by Congress from general provisions. 

In light of the foregoing findings and conclusions that 
Congress has expressly empowered the FDIC to safeguard 
insured deposits with the express procedure and the penalty 
of forfeiture of both insurance of deposits and membership 
of either State or national members of the FRSystem and 
that such delegation is supported by express objective 
criteria and standards as well as methods of exercise 
of the delegated diseretion, the question necessarily 
arises as to whether any other Federal agency can be 
deemed to be empowered by any reasonable implication 
of delegation by Congress to accomplish the same ultimate 
penalty—loss of insurance and membership in the FRSys- 
tem—by the application of but a fraction test, namely, 
capital inadequacy, instead of the express statutory test 
of unsafe and unsound condition. The FDIC must prove 
unsafe and unsound condition of which capital inadequacy 
it is claimed may be a fraction part. The Board’s advocates 
propose to penalize soley for inadequate capital. Congress 
has expressly enacted complete and comprehensive pro- 
visions to protect the insurance commitment of the FDIC. 
The Board of Governors has no stake in the insurance risk. 
Why should anyone imply that the Board has been granted 
conflicting powers to protect insurance of deposits? And 
particularly, why so deduct when the Board’s claimed au- 
thority would extend only to State member banks and not 
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to State non-member or national insured banks and when 
its exercise of its asserted authority would constitute il- 
legal discrimination aginst Respondent and other State 
member banks? 

It is found and concluded that the claimed delegation of 
authority to the Board may not reasonably be implied when 
Congress has already comprehensively and expressly de- 
termined that the FDIC is the porper agency to safeguard 
its own insurance risks and when such enactments fully 
comprehend all the contingencies of such Congressional 
policy. By what process of boot-strap logie can the Con- 
gressional enacted method, standards and procedure be set 
aside and the agency expressly empowered by and made 
responsible to Congress to carry out the legislative policy 
be ignored and eliminated? The answer to the question is 
negative. There is and can be no such claimed delegation to 
the Board by any process of implication or deduction. The 
jurisdiction is expressly vested in the FDIC. That battle 
was fought between the Federal banking supervisory agen- 
cies in the committees of Congress in drafting and enacting 
the Federal Deposit Insurance Act of September 21, 1950, 
which converted Section 12B of the FRAct into a separate 
act (64 Stat. 873; 12 U.S.C. 1811-1831). Congress gave the 
FDIC freedom to examine and act to protect its insurance 
risk without the consent of the Board or the Comptroller 
of the Currency. (Conference Report No. 3049, September 
8, 1950, 81st Congress, 2d Session) 

In the original Banking Act of 1933 no provision had 
been enacted permitting the FDIC to examine Federal Re- 
serve member banks, whether State or national banks. In 
the Banking Act of 1935 sub-section (k) of Section 12B of 
the FRAct was amended to empower the FDIC “to ex- 
amine, with the written consent of the Comptroller of the 
Currency, any national bank or District bank, and with the 
written consent of the Board of Directors of the Federal 
Reserve System, any State member bank.” After the Sep- 
tember 21, 1959 amendment the FDIC had the express 
power and duty to make special examination of any State 
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member bank and any national bank or District bank, 
whenever in the judgment of the Board of Directors such 
special examination is necessary to determine the condition 
of any such bank for insurance purposes, or when there are 
indications that the bank may be a problem case, or that 
it is in a condition likely to result in loss to the depositors 
or to the FDIC, without any consent from any other 
agency. (Section 10(b) of the FDI Act; 12 P.S.C. 1820(b) ) 
The record indicates that Respondent—a State member 
bank-—has not been subjected to a special examination by 
the FDIC. In its Annual Report to Congress for the cal- 
endar year 1956 it is reported by the FDIC as follows: 


“Bank examinations. As an insurer of deposits the 
Corporation has a substantial interest in the sound 
operation of banks participating in Federal deposit 
insurance. Accordingly, the Corporation regularly ex- 
amines insured banks not members of the Federal Re- 
serve System and reviews reports of examinations of 
national banks and State banks members of the Fed- 
eral Reserve System. 


“Tt is the policy of the Corporation to make an an- 
nual examination of each insured bank not a member 
of the Federal Reserve System. More frequent exami- 
nations are made when special problems or unusual 
conditions exist; and under special circumstances the 
Corporation examines an insured bank normally ex- 
amined by another Federal supervisory agency.” 


“The information on the condition of banks provided 
through examinations forms the basis of most of the 
Corporation’s decisions with respect to individual 
banks. Through examination the Corporation seeks to 
determine the net worth or sound capital of a bank 
and the degree of protection thus afforded depositors 
or other creditors; the quality of the bank’s assets; 
the existence of practices likely to lead to financial dif- 
ficulties; and whether there are any indications of 
violations of law.” 


“Citations for unsafe and unsound banking practices 
and violations of law. When examination of a bank 
reveals unsafe or unsound banking practices or a viola- 
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tion of law or regulations, the Corporation has the au- 
thority and duty under Section 8(a) of the Federal 
Deposit Insurance Act to institute proceedings for the 
involuntary termination of the insured status of such 
bank. Proceedings are initiated only after a diligent 
effort has been made to obtain satisfactory corrective 
action by the bank itself.” 


during the year proceedings were initiated 
against seven additional banks. Unsafe practices and 
violations of law cited against the seven banks included 
self-serving or hazardous management, operating with 
an impairment of capital, and holding excessive 
amounts of substandard assets.” 

“Admission to insured status. Banks that become 
members of the Federal Reserve System are insured 
without application to the Corporation. National banks 
located outside the 48 States and the District of Co- 
lumbia which are not members of the Federal Reserve 
System may become insured upon application by the 
bank and certification by the Comptroller of the Cur- 
rency. Other banks of deposit may apply to the Board 
of Directors of the Corporation for admission to in- 
surance.” 


The conclusion is unavoidable that Congress has enacted 
a legislative policy in the FDIAct under which the FDIC— 
as the statute law now stands—-has the exclusive authority 
and duty to safeguard the insurance of deposit risks of 
every insured bank by special examinations whenever in its 
judgment they are necessary to determine the condition of 
any insured bank for insurance purposes; and that the au- 
thority asserted by and on behalf of the Board of Gov- 
ernors is without any warrant in law and constitute unlaw- 
ful authority and attempted enforcement powers over 
Respondent in the purported and asserted safeguarding of 
depositors at the expense and in derogation of the authority 
of the FDIC in the premises. That the result would con- 
stitute illegal discrimination against Respondent and one 
class of insured banks as against national banks and State 
non-member banks is but further weight for the conclusion. 
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Regulation H quoted above has two enumerated pro- 
visions cited as conditions of membership. Condition No. 1 
promises to conduct the member’s business and exercise its 
powers with due regard to the safety of its depositors. A 
violation of the safe and sound practice provision of Sec- 
tion 8(a) of the FDI Act would violate this Condtion No. 1. 
This trial is based by the Board of Governors (Notice of 
Institution of Porceeding and of hearing therein—Exh. 9) 
upon the inadequacy of capital (not on unsafe and unsound 
condition). 

However, to focus our analysis on the Board’s claimed 
powers let us assume that this case was pitched upon fail- 
ure to comply with Condition No. 1 (instead of as here 
being based on Condition No. 2 of Regulation H). On such 
assumption, the Board of Governors would have instituted 
this proceeding to try Respondent for unsafe and unsound 
condition—failure to conduct its business with due regard 
for depositors. This proceeding would thus have been 
similar to a proceeding and hearing under Section 8(a) of 
the FDIAct, except, first, the Board of Governors would be 
conducting it instead of the FDIC, and second, Paragraph 
9 of Section 9 of the FRAct would be cited by the Board 
as its authority to conduct the hearing instead of Section 
8(a) which authorizes the FDIC to enforce the safety of 
deposits, and which has porcedural safeguards expressly 
prescribed. 

This assumption raises the question of the source of 
statutory authority for the Board of Governors to appoint 
itself by its own regulations as the enforcing agent (in- 
stead of the agent Congress had created and appointed in 
the FDI Act) to try Respondent for unsafe and unsound 
banking practices and oust the FDIC from its express 
statutory authority and responsibility by preempting the 
enforcement hearing. This assumption illustrates what the 
Board of Governors has ursurped from the FDIC by its 
self-appointment in its Regulation H and in this trial of 
capital inadequacy, except that in this case the trial was 
framed on a discriminatory charge, namely; that insurance 
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of a State member bank can be forfeited (when member- 
ship is forfeited) on proof by the Board of Governors not 
of unsafe and unsound condition (which the FDIC must 
find under Section 8(a) of the FDIAct) but merely proof 
of what may be at most one of several elements of unsafe 
and unsound condition, namely, so-called “capital inade- 
quacy.” 

The Board has cited no source for its arrogation to 
itself, by its original promulgation of Regulation H, of 
the purported authority to try State member banks and 
forfeit their membership (and their insurance of accounts) 
for the violation of Regulation H. 

By the Banking Act of August 23, 1935, Congress 
amended Section 12B of the FRAct, which ereated and 
empowered the FDIC. In those amendments Congress first 
delegated to the FDIC the present powers to weigh and 
determine the insurability of banks and enumerated the 
factors to be considered—the same factors which the Board 
of Governors must consider in admitting members to the 
Federal Reserve System with resulting insurance of de- 
posits. By the same amendments Congress empowered the 
FDIC to cancel insurance, which provisions became Section 
8 of the FDIAct by the further amendments of 1950. By 
the 1935 amendments the Board of Governors was expressly 
charged with the duty to consider in the admission of State 
member banks (resulting in insurance also) the same fac- 
tors which the FDIC was expressly charged with consider- 
ing in granting insurance. The Comptroller of the Cur- 
rency was also so charged respecting chartering national 
bank (resulting in membership in the FRSystem and in- 
surance of deposits). Both agencies were expressly so re- 
quired by that statute (now Sections 4, 5 and 6 of the 
FDIAct, 12 U.S.C. 1814, 1815, 1816). As amended in 1935 
the statute empowered the FDIC to forfeit insurance, with 
the power to examine State member banks and national 
banks to determine their condition “for insurance pur- 
poses” with the consent of the Board of Governors or the 
Comptroller of the Currency; but as amended further in 
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1950, it authorized such examination and dispensed with 
such consent. Thus the forfeiture section is in contrast to 
the section setting up the admission to insurance which 
expressly delegated a place in the process to the Board of 
Governors and to the Comptroller of the Currency; but 
the forfeiture section abolished even the requirement that 
the FDIC obtain consent before examining other insured 
banks than State non-member banks. As to forfeiture there 
was authority delegated to the FDIC exclusively. The sec- 
tion has never accorded to either the Board of Governors 
nor to the Comptroller of the Currency any part in the 
process of protecting the insurance risk, except to require 
the Board of Governors to forfeit the membership of a 
State member bank and the Comptroller of the Currency 
to appoint the FDIC the receiver of a national bank, when 
the FDIC initiated the forfeiture action, conducted the 
forfeiture hearing and proceeding and ordered the termi- 
nation of insurance of deposits. It is noteworthy that the 
Comptroller of the Currency has not by self-appointment 
by regulations or otherwise injected his office into the 
process of forfeiting insurance of deposits. 

This further analysis makes clear that the promulgation 
of Regulation H and the attempt to enforce forfeiture of 
insurance (as a result of forfeiture of membership) in this 
proceeding is not in accordance with but in fact conflicts 
with the Congressional policy as enacted in the FDI Act. 
The situation would, of course, be different if the proceed- 
ing was based upon a, violation of the FRAct. 

In 1936 as counsel for the Board points out (CBR pp. 
24, 25) Regulation H was completely rewritten. It reflected 
the 1935 amendments of the law creating the FDIC by 
specifying in Section V the factors enumerated in that 
statute which the Board must consider and certify to the 
FDIC in passing upon the admission of State banks to 
membership, with resulting insurance of deposits. This was 
jn accordance with authority delegated and duty imposed 
by the FDIC law. But the revision went further and set up 
in Section VI, so-called “Conditions of Membership” for 
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State member banks, which are in fact grounds for forfeit- 
ing insurance as to which the statutes did not then, have 
not since, nor do they now authorize the Board of Gov- 
ernors to undertake. The original promulgation and its 
continued promulgation constitute an arrogation to itself 
of authority over forfeiture of insurance expressly dele- 
gated to the FDIC and in derogation of Congressionally 
granted authority to the FDIC. 

There being no express statutory source for such as- 
sumption of authority by the Board, and such arrogation 
of authority being in conflict with Congressional policy 
enacted in express provisions, it is found and concluded 
to be a void usurpation. It cannot be assumed that under 
any general indefinite provisions the exercise of powers by 
the Board, which are in conflict with the policy and pro- 
cedure which Congress has enacted in the FDIAct, can be 
held to be valid, especially when the exercise thereof would 
result in illegal discrimination against Respondent and 
other State member banks. 


Expressio Unrus Est Exciusio ALTERIUS 


This old legal maxim of interpretation of statutes is 
equally valid in logic. That it is well settled in the law is 
attested by many hundreds of cases which have cited and 
applied it. (25 C.J. 220 note 17; 35 C.J.S. 283 note 57; U.S. 
v. Barnes 222 U.S. 513, 518; Shurleff v. U.S. 189 U.S. 311, 
316; T.V.A. v. Powelson 118 F. 2d 79, 88; N.L.R.B. v. W. 
Ky. Coal Co. 116 F. 2d 816, 822). When as in this case 
State member banks would be compelled to forfeit the pro- 
tection of insurance of deposits upon the penalty of capital 
inadequacy as imposed by the Board of Governors in its 
undefined judgment rather than because proved guilty of 
unsafe and unsound banking practices or violation of law 
or regulations in a trial by the FDIC as provided for na- 
tional and State non-member banks by Section 8 of the 
FDI Act this maxim is a time tested reminder that when 
Congress has expressly fixed the agency and the particular 
manner of the accomplishment of an express objective such 
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as the safeguarding of the insurance risk assumed by the 
FDIC—and by no other agency of Government— such ex- 
press and specific provisions made by Congress necessarily 
precludes and negatives any possible valid authority or 
power of any other agency such as the Board of Governors 
to set up by any valid regulation based upon any reason- 
able assumptions or implied purposes such a conflicting 
and discriminatory method of penalizing any State mem- 
ber bank, which admittedly does not and could not be made 
applicable to either national banks or State non-member 
banks. 

The express provision of the one agency and statutory 
citation and trial under Section 8 of the FDI Act constitutes 
the exclusion of the Board assumption of a conflicting and 
discriminatory procedure as here claimed and undertaken. 

The same ancient tool of construction is applicable to 
the interpretation of the law as regards the claimed im- 
plied delegation of authority to the Board to require State 
member banks to comply with the vague and unmeasurable 
standard of capital adequacy. Specifically the maxim raises 
the question whether the express enumeration of the “pro- 
visions of law to be complied with” (as the Board’s pam- 
phlet edition of the FRAct entitles the paragraph) by a 
State member bank in paragraph 6 of Section 9 of the 
FRAct does not necessarily negative the claimed assump- 
tion of implied delegated authority to set up and require 
compliance by a State member bank with a different and 
more onerous capital requirements standard than contained 
in the express provisions of law imposed on national banks 
which relate to the impairment of their capital stock (i.e., 
See. 345 of the Banking Act of August 23, 1935; 49 Stat. 
722; 12 U.S.C. 51b-1, where the standard is defined). Con- 
gress expressed in said paragraph 6 (12 U.S.C. 324), which 
curiously has been cited several times by counsel for the 
Board as a source of implied delegation of the Board’s 
claimed authority, the requirement that all State member 
banks shall be required to comply with: 


(1) the reserve requirements of this Act, 


79 


(2) the capital requirements of this Act, 


(3) those provisions of law imposed on national banks 
which prohibit certain lending, and which relate to 
withdrawal or impairment of their capital stock, and 
which relate to the payment of unearned dividends. 


The paragraph also subjects the same banks and their 
officers to the provisions of and to the criminal penalties of 
Sections 334, 656, and 1005 of Title 18, United States Code. 

The reserve requirements are not here involved. The cap- 
ital requirements of this Act were expressly enumerated 
when Respondent became a member, namely : 


(a) Paragraph 11 of Section 9 (12 U.S.C. 329)—as the 
statute was on February 1, 1952—required State 
member banks to possess in order to qualify for ad- 
mission to membership a paid-up unpaired capital 
sufficient to entitle it to become a national banking 
association in the place where it is situated under 
the provisions of the National Bank Act. 


As to future capital requirements the only provision 
in the Act which expressed Congressional policy is 
said paragraph 6 of Section 9, i.e., to conform to 
those provisions imposed on national banks, and 
which relate to impairment of their capital stock and 
the payment of unearned dividends from surplus. 
There being no other express statutory language 
must have been one reason for the Board’s adoption 
of Regulation H to tighten up the capital require- 
ments imposed upon State member banks. 


Here again Congress expressed its measured limits of 
capital which it required State member banks and national 
banks to possess as paid up and unimpaired to be admitted 
to membership and defined the measure of the required 
maintenance of capital as unimpaired—the same for na- 
tional member banks and for State member banks. The 
expression by Congress of the one capital standard for 
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both State member and national banks excludes the as- 
sumption of any different, more onerous and discrimina- 
tory capital requirements standard as Regulation H ap- 
plicable to State member banks only. 

The history of paragraph 6 of Section 9 emphasizes the 
exclusion phase of the maxim—exclusio alterius (excludes 
any other). Congress amended this very paragraph to re- 
strict the Board’s power to impose requirements by chang- 
ing the reference from capital requirements “prescribed by 
the Board” as the statute then provided to read as it now 
does, namely; “capital requirements of this Act.” These 
express words “of this Act” exclude the claimed implied 
delegation of authority to establish a different standard of 
“capital requirements prescribed by the Board.” The ex- 
pression of the amendment excludes the validity of the pre- 
scribing by the Board of Regulation H in definance of the 
express negation by Congress of Board discretion as to the 
standard of capital requirements. 

By paragraph 13 of Section 9 (12 U.S.C. 330) Congress 
further explicitly expressed what law a State member bank 
may be subjected to: 


“the provisions of this section” 9 and “those of this 
Act which relate specifically to member banks”, but 
shall not be subject to 


examination under paragraph 2 of Section 5240, Revised 
Statutes, as amended by Section 21 of the FRaAct, which 
relate to the examination of national banks. But the vital 
enactment is that “subject to the provisions of the Act and 
to the regulations of the Board made pursuant thereto, any 
bank becoming a member of the Federal Reserve System 
shall retain its full charter and statutory rights as a State 
bank or trust company, and may continue to exercise all 
corporate powers granted it by the State in which it was 
created”, subject to a proviso regarding discount privilege 
not here involved. 

The purpose of Congress to circumscribe the delegated 
authority of the Board is further demonstrated by the 
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amendments of various paragraphs and sections of the 
FR<Act. 

The forfeiture of membership, paragraph 9 of Section 9 
(12 U.S.C. 327) was amended by the Act of June 21, 1917 
(40 Stat. 233) by limiting “the regulations of the Board of 
Governors” to those made pursuant to the FRAct. Simi- 
larly the Act of February 25, 1927 limited the conditions 
which the Board was authorized by paragraph 1 of Section 
9 to prescribe for admission of State member banks “to 
such conditions as it may prescribe pursuant” to the Act. 
In each instance (in 1917 and in 1927) Congress inserted 
the limitation “pursuant thereto”, referring to the express 
provisions of the Act. 

As expositive of the relationship of Federal regulatory 
agencies and the Congress and of the principles underly- 
ing the delegation by Congress to agencies of its creation 
definite powers and authorities of defined and limited 
scope, the following statements are cited. Hon. Oren Har- 
ris, M.C., Chairman, House of Representatives’ Committee 
on Interstate and Foreign Commerce, and Chairman of the 
Legislative Oversight Sub-committee, recently addressed 
the 38th annual convention of the Federal Bar Association 
in Washington, D. C., as reported in the Federal Bar 
News, October 1958, Vol. 5. No. 10 at Pages 297, 298. Cer- 
tain of his statements are cited as a clear exposition of the 
problem here involved rather than as authority. 

He stated: 


“Obviously, there is no suggestion that these agen- 
cies should be independent of the Congress in the 
sense that they should be left free in the absolute dis- 
cretion, without any directions whatsoever, to regulate 
or not to regulate the industries subject to their juris- 
diction. Congress usually takes great pains to circum- 
scribe in the case of each agency the scope of the 
powers which such agency is to exercise, and the Leg- 
islative Oversight Sub-committee was established for 
the specific purpose of examining into the execution of 
the laws by the regulatory agencies within the legisla- 
tive jurisdiction of the Interstate and Foreign Com- 
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merce Committee, to see whether or not these agencies 
have carried out the laws as intended by the Congress, 
or whether the laws have been revamped or repealed 
by these agencies. 


“Thus, the independence of regulatory agencies does 
not mean the independence of such agencies from Con- 
gressional mandates contained in their organic acts 
and amendments thereto. It may seem to you com- 
pletely superfluous to mention this at all. However, I 
feel—and I believe many court cases and Congres- 
sional hearings will bear out my contention—regula- 
tory agencies or individual members of such agencies 
not infrequently take the position that the acts of Con- 
gress creating these agencies must be construed to 
mean that once an industry has been subject to the 
regulatory jurisdiction of an agency, it is subject to 
such agency regulation with respect to any and all of 
its activities. 

“The concept of an agency of limited powers granted 
by law appears to be a difficult one to comprehend and 
it is frequently replaced by the notion that the agency 
is empowered to control anything which the practicali- 
ties of the situation as the agency views them appear 
to warrant. Tt is a rare agency, indeed, which 
examines into the needs of a situation and then comes 
to the Congress recommending the grant of additional, 
specifically limited powers to deal with a novel situa- 
tion which appears to require regulation in the public 
interest.” 


Responpent’s Morion To Dismiss 


Respondent’s challenge to the legality of this proceeding 
remains the valid threshold issue to be decided by the 
Board. The challenge was made before the hearing was set 
for hearing or convened by motion that hearing be dis- 
missed for lack of jurisdiction. (Exh. 16 dated August 30, 
1956) The challenge has been renewed persistently by ap- 
propriate motions. Part W—Jurisdiction—of REF (pages 
11ff) summarizes Respondent’s challenge of the Board’s 
jurisdiction. Since counsel for the Board did not originally 
brief the jurisdiction and delegation of power issue in his 
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547 page initial brief and it was therefore necessary for 
Respondent’s answering brief to anticipate the contentions 
of counsel for the Board regarding that issue, it is proper 
for Respondent’s letter of November 14, 1958 to the under- 
signed to rebut the arguments of counsel for the Board 
contained for the first time in his reply brief, in which he 
argues that Respondent’s challenge to the jurisdiction of 
the Board is untimely. Since he has argued that the attack 
upon jurisdiction was untimely every time it has been 
made it does seem, as Respondent’s rebuttal brief states, 
that the real defense is to avoid the jurisdictional issue at 
each stage of the proceeding, ignoring the very simple 
truth that, if the Board has no lawful authority to do what 
is herein proposed, then this entire expensive proceeding 
is not only vain and void; it is illegal and punitive. In such 
setting, of course, the Board will face and decide the issue 
of challenged lawfulness of its authority: —and, of course, 
both in fact and as a matter of procedural rectitude under 
the APA’s express requirements (5 U.S.C. 1007), the 
Board wants the recommended decision of the duly quali- 
fied presiding officer. 


No Exeress Grant Or Autuorrry By Concress 


Considering the straws grasped and clung to by counsel 
for the Board in arguing that it must be inferred that Con- 
gress meant to empower the Board to require State mem- 
ber banks (but not national banks) to increase their capital 
when the Board decided to demand and by the additional 
amounts of capital the Board in its judgment determined, 
it must be conclusively inferred that counsel for the Board 
concedes that the FRAct does not expressly grant to the 
Board the power to require State member banks to in- 
crease their capital. Reinforcing this conclusion it is found 
and concluded that no provision of statute granting to the 
Board any such authority or delegating any such authority 
exists. It was conceded that the authority, if any, for pro- 
mulgating and attempting to enforce Regulation H against 
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Respondent herein must be sought by inference or implica- 
tion from the language of Section 9 of the FRAct. It is 
hereby found and concluded that either the Board has no 
such lawful authority or the delegation of it by Congress 
must be validly constured by reasonable inference and im- 
plication from express provisions of Section 9. The Board 
itself has for many years asserted its authority in Regula- 
tion H to be “pursuant to the authority contained in the 
first paragraph of Section 9 of the Federal Reserve Act, 
which authorizes the Board to permit applying State banks 
to become members of the Federal Reserve System ‘subject 
to the provisions of this Act and to such conditions as it 
may prescribe pursuant thereto’”. The language quoted 
constitutes an unavoidable concession by the Board itself 
that any authority it claims to require a State member 
bank to increase the amount of its capital to an amount 
which, in the judgment of the Board, shall be adequate is 
the result of an inference or implication of the delegation 
of the authority from the express words: subject to condi- 
tions as the board may prescribe pursuant to the express 
language of the FRAct. The necessity to use inference or 
implication lies in the admitted fact that no sentence or 
clause of the FRAct—and particularly not paragraph one 
of Section 9—uses any words expressing the power to so 
regulate the capital of State member banks. 


No Feperat SatuTory Provision Supports THE 
Imptyrnc Or THE Detecation Or AUTHORITY 


The second basis of Respondent’s challenge to the 
Board’s jurisdiction is that there is nothing in the FRAct 
from which the lawful authority of the Board to require 
Respondent or any other State member bank to increase 
its capital may reasonably or lawfully be inferred. 

This is the center of the jurisdictional controversy. 

Counsel for the Board has cited every provision he could 
think of including the preamble to the Act, where it is re- 
cited: “An Act to provide for the establishment of Federal 
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reserve banks, to establish a more effective super- 
vision of banking in the United States, and for other 
purposes.” 

The extremity of counsel is revealed and recognized by 
any other lawyer when he thus leans heavily upon the non- 
enacting preamble of the statute. It would seem sufficient 
in view of the state of well settled law regarding the non- 
virility of the preambles of all statutes to inquire humor- 
ously what counsel for the Board could not infer, imply, 
assume or cojure up as additional powers for the Board if 
he turned his imagination loose upon the phrase of the 
preamble which reads: “and for other purposes.” 

Counsel relies upon the following paragraphs of Section 
9 (and sections of 12 U.S. Code) : 


Par. 1—section 321 re conditions. 
Par. 6—section 324 re laws to be complied with. 
Par. 9—section 327 re forfeiture of membership. 


Par. 11—section 329 re capital for admission. 


He also strangely cites (and tries to rely on) Section 11 
(i) of the FRAct (12 U.S.C. 248(1)) which is the section 
enumerating the specified powers and duties of the Board, 
and where it is provided—in addition to imposing the 
duty to require bonds of the FRAgents, ete..—‘and said 
board shall perform the duties, functions, or services spect- 
fied in this Act”—repeat specified not implied from this 
‘Act—“and make all rules and regulation necessary to en- 
able said board effectively to perform the same.” The sec- 
tion contains sub-sections (a) paragraph through (n), 
which the Board’s pamphlet edition numbers as 26 para- 
graphs. Each specified power and duty leaves no doubt 
or room for inference. The sub-section (i) cited is a defini- 
tive negative or the attempted use of it as a source of 
authority to compel State member banks to raise more 
capital whenever and how much ever the Board demands. 
The regulations authorized are expressly those necessary 
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to make it possible for the Board itself to perform its du- 
ties—“effectively to perform the same”, i.e., “the duties, 
functions, or services specified in this Act.” To make this 
cited subsection have a semblance of usefulness for coun- 
sel’s argument of implied power of the Board he neglected 
two things: Ist, he did not even claim that the claimed 
authority to promulgate Regulation H was a duty, func- 
tion, or service of the Board “specified in this Act” which 
the regulation authorized to be made was to help the Board 
“effectively to perform”, and 2nd, he did not cite where 
such claimed authority to require more capital is “speci- 
fied in this Act” either as a duty, function, or service, or 
as a power or authority. Of course, counsel could not do 
either of the two requisite things. The claimed authority 
has not been specified. That already has been conceded 
and concluded. The subsection has no relation to Regula- 
tion H. The Board itself would long ago have leaned on 
this provision for support and comfort if during the 30 
years it has been issuing Regulation H it made any sense 
to try to use this subsection as an implied source of delega- 
tion of authority to issue Regulation H. 

It has already been shown that paragraph 6 of Section 
9—Provisions of law to be complied with—is such an ex- 
press declaration and enumeration as to exclude the al- 
ternative implication, inference and assumption of the 
delegation by Congress of the conflicting and discrimina- 
tory authority which Regulation H has been shown to 
constitute. 

Paragraph 9 of Section 9—Forfeiture of membership— 
supplies no substance for inference or implication or as- 
sumption of power. If this proceeding has any characteris- 
tic of the hearing prescribed by the forfeiture section to 
prove the failure of a State member bank “to comply with 
the provisions of this section or the regulations of the 
Board of Governors. made pursuant” to this Section 
9, it must be shown, first, that an express provision of 
Section 9 has been already violated. There is not even any 
allegation by the Board or any person on behalf of the 
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Board that such a violation of any express provision of 
Section 9 or of any other statute has already been com- 
mitted by Respondent. Second, it must be shown that there 
has been already committed a violation of a regulation of 
the Board. No such charge has been made because the 
Board has not yet determined in its judgment what is the 
adequate amount of capital which Respondent must raise 
or the “reasonable period of time to allow The Continental 
Bank and Trust Company to effect any increase of its capi- 
tal funds as may be found to be needed to make them ade- 
quate before being required by the Board of Governors to 
surrender its capital stock in the Federal Reserve Bank of 
San Francisco and to forfeit all its rights and privileges of 
membership in the Federal Reserve System for failure to 
do so.” (Exh. 9) Third, it must be shown (assuming an 
existing violation of regulation) that the violated regula- 
tion of the Board was made pursuant to the express pro- 
visions of Section 9 of the FRAct; which is impossible. 

It is thus found and concluded that the proceeding with 
hearing herein is not the type or character of proceeding 
with hearing expressly authorized by paragraph 9 of Sec- 
tion 9 (12 U.S.C. 327) for the evident reasons appearing 
above—no violation alleged yet to exist. It is also apparent 
that this provision expressly requires what Respondent 
challenges, namely; the showing that Regulation H is a 
regulation made pursuant to a provision of Section 9 of 
the FRAct. The citation, therefore, of this paragraph 9 
of Section 9 further demonstrates counsel’s extremity. 
The paragraph demands the proof counsel cannot supply: 
it does not aid the search for the source of the Board’s 
claimed authority. 

Paragraph 11 of Section 9—Capital required for ad- 
mission to membership—is also cited by counsel for the 
Board. This citation is surprising for several reasons. 

This provision has relation exclusively to what capital 
the statute prescribed—a Congressional determination—as 
requisite for the admission of a State bank to the FRSys- 
tem. It has been quoted above. It prescribed the same 
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amount of capital required to entitle it to become a na- 
tional bank. It is not explained how counsel could conceive 
that this express enactment by Congress of the standard 
for capital of a national bank could furnish the basis for 
implying the delegation of authority from Congress to the 
Board to require a different standard for capital to be 
maintained after admission to the Federal Reserve System 
by a State member bank which standard is more onerous 
than the standard with which national banks must comply. 

This cited provision gives counsel disappointing con- 
cern. After Respondent was admitted to membership in 
February Congress (in July) amended the provision so 
as to appear to give the Board new discretion to judge the 
adequacy of capital of State member banks before admit- 
ting them to membership. But counsel for the Board has— 
and correctly—disavowed any attempt to use the post- 
admission law of July 1952 to justify promulgating Regu- 
lation H effective in 1948, which was still in force in Feb- 
ruary 1952 when Respondent was admitted. The analysis 
hereinbefore made, however, indicates that which counsel 
for the Board also admits that even the July 15, 1952 
amendment of the provision (66 Sta. 633) did not actually 
change the legal situation or the discretion, authority or 
duty of the Board regarding passing upon the admission 
(and ipso facto upon the insurability) of applicant State 
banks pursuant to the express provisions of paragraph 4 
of Section 9 (12 U.S.C. 322) and Sections 4, 5 and 6 of the 
FDIAct (12 U.S.C. 1814-1816) which compel the Board to 
consider the same factors in a non-discriminatory manner 
that must be considered by the Comptroller of the Cur- 
rency regarding new national banks gaining insurance, 
and by the FDIC in passing upon the insurability of State 
non-member banks. As counsel for the Board argues the 
Board now has the same discretion as to capital for ad- 
mission as the FDIC, which is just what the two reports of 
the respective committees of Congress said of that amend- 
ment. Actually there was no change in the legal situation— 
only the appearance of a change. The Board’s discretion 
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is the same as the FDIC’s under Sections 4, 5 and 6 of the 
FDIAct as it has been since the 1950 amendment of Section 
12B of the FRAct and the 1935 enactments which sub- 
stantially compose these Sections 4, 5 and 6—and the 
express Congressional standard of solvency has exactly 
the same relationship to the measurement of the adequacy 
of the capital structure which it has had since these provi- 
sions were first enacted in the Banking Act of 1935. 

The argument that pre-admission requirements father 
the power to prescribe post-admission capital increases is 
without any logic or substance. It has already been shown 
that Congress has expressly differentiated between the 
two situations in the FDIAct. In fact, the converse argu- 
ment has validity as the maxim analyzed above applies. 
Congress has expressly made provision for power to regu- 
late conditions of admissibility of State banks but has 
made not one provision for post-admission control of 
capital of any member or insured bank. It must be con- 
eluded that the authority to require the maintenance of 
the amount of capital the Board may desire has never 
been delegated and that such delegation may not be im- 
plied. Inasmuch as the Board has not been granted by 
Congress the power to require member banks to increase 
capital, it is found and concluded that Regulation H is 
invalid; and that it is not a regulation either expressly or 
by any reasonable implication made pursuant to any pro- 
vision of Section 9 or any other statute. 

Counsel’s arguments that Respondent has assented to 
compliance with Regulation H and that it gains validity 
by waiver and consent or that because it has been issued 
for a number of years it becomes valid by prescription 
have no validity. An agency obtains its powers by delega- 
tion from Congress not by the consent of the governed 
and not by long unlawful use. It is also noted that this 
is the first attempt to enforce the claimed authority. Prior 
use of it has been by consent which has no legal signifi- 
cance. 
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Other arguments by counsel for the Board are too far- 
fetched to deserve detailed mention. They do not affect 
the findings and conclusions hereinabove made which in 
sum are one: The Board of Governors is without lawful 
authority in the premises; Respondent’s motion to dismiss 
for lack of jurisdiction should be granted. The arguments 
of counsel for the Board on jurisdiction are rejected. 
Respondent’s support for its motion is hereby approved 
and adopted as detailed findings and conclusions herein. 


ConcressionaL Parrern Or DELEGATION 


In enacting the FRAct in 1913, and in each amendment 
thereto since its original enactment, Congress has followed 
a pattern of making (a) express grants of authority and 
specific enumerations of powers, functions and duties, and 
(b) specific and limited delegations of the power to make 
rules and regulations of expressly limited scope. A few 
examples will demonstrate the pattern. This Congressional 
policy and intent is so clearly demonstrated and so force- 
fully emphasized in the respective committee reports with 
the expressed purpose of preventing the Board from usurp- 
ing excessive powers that any attempt to draw inferences 
of authority of unlimited and non-defined scope is unac- 
ceptable. Any broad delegation is an express grant, e.g, 
“(To exercise general supervision over said Federal reserve 
banks.’’? (12 U.S.C. 248 (j)) 

Illustrations of the pattern follow: 


(1) Paragraph 12 of Section 2 of the FRAct empowers 
the Board “to adopt and promulgate rules and reg- 
ulations governing the transfers of” the stock of 
FRBanks. 


(2) Paragraph 2 of Section 3 authorized the Board to 
issue rules and regulations to control the winding 
up of the business of any discontinued branch bank. 


(3) In paragraph 8 of Section 4 Congress clearly enun- 
ciated the standard and principles to be applied to 


(4) 


(5) 


(6) 


91 


discounts, advancements, and accommodations of 
credit by FRBanks under the supervision and con- 
trol of their board of directors. The authority was 
delegated to the Board to prescribe regulations fur- 
ther defining within the limitations of this Act the 
conditions controlling the extension of credits to 
member banks. The authority was also granted to 
suspend any bank making undue use of such bank 
credit after reasonable notice and an opportunity 
for a hearing. 


Paragraph 20 of Section 4 authorizes regulations 
for the maintenance by the FRAgent of a local office. 


Paragraph 1 of Section 5 authorizes regulations gov- 
erning the cancelling and liquidation of FRBank 
stock surrendered by any member. 


Paragraph 2 of Section 6 makes a similar limited 
delegation regarding the stock of FRBanks held by 
closed national banks. 


Paragraph 1 of Section 9 authorizes rules and regu- 
lations governing the process of applying for FR- 
System membership by a State bank. The same sub- 
section authorizes the prescribing of precedent 
conditions pursuant to the FRAct that must be met 
by an applicant to be permitted to become a stock- 
holder and member of a FRBank. The authorized 
discretion is limited to prescribing conditions pur- 
suant to specific provisions of the Act, such as the 
capital required to qualify to be admitted to mem- 
bership, which on February 1, 1952 was the capital 
standard applicable to national banks. The condi- 
tions authorized were conditions precedent to ad- 
misison. Conditions which require compliance and 
fulfillment in order to remain a member of the 
RFSystem were not authorized. Regulation H pre- 
scribed conditions subsequent not conditions prece- 
dent to admission; condition requiring post-ad- 
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mission compliance on penalty of forfeiture of 
membership. Congress authorized conditions which 
were the price of admission—and the Board fixed 
some such “numbered conditions” by its letter 
granting the application of Respondent. (Exh. 52) 
Regulation H prescribed conditions which by their 
terms were to be operative “at all times,” and which 
were by the terms of the regulation effective “after 
admission of any bank membership.” The prescribed 
condition numbered 2 provided expressly: “If at any 
time, in the light of all the circumstances”’ (after 
admission of any bank to membership) “the aggre- 
gate amount of the bank’s net capital and surplus 
funds appears to be inadequate.’’ Regulation H was 
prescribed as the price of remaining a member not 
subject to forfeiture of its stock in a FRBank—a 
condition subsequent to admission to membership. 
As such it was not such a condition precedent to 
admission to membership as paragraph 1 of Section 
9 authorized the Board to prescribe pursuant to the 
FR<Act. 


A regulation which creates a rule out of harmony 
with the statute is a nullity. Manhattan Co. v Com- 
missioner, 297 U.S. 129. The regulation must carry 
out the authority granted; not amend the statute. 
Miller v. U.S. 294 U.C. 485. It is found and con- 
cluded that no other provision of law has been cited 
or is known which authorizes the Board to pre 
scribe the type of conditions subsequent to admis- 
sion as the price of remaining a member and retain- 
ing insurance of deposits which Regulation H pre- 
scribed. 


Paragraph 6 of Section 9 authorized the Board to 
fix by regulation the call dates for the not less than 
three reports expressly required by the statute to 
be made by member banks and to prescribe the 
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form, content and mode of publication of such re- 
ports. 


Other provisions of this pattern have been analyzed 
herein-above and still other exist in the FRAct. 


Other provisions demonstrate the same policy re- 
garding authorizing the conduct of hearings for the 
establishment by evidence of specific violations, 
such as the unlawful certification of any check 
(Paragraph 14 of Section 9) and Section 30 pro- 
ceedings heretofore discussed (Section 30 of Bank- 
ing Act of 1933—48 Stat. 193; 12 U.S.C. 77). Other 
specific hearing provisions demonstrate the same 
pattern. There is no overall hearing provision 
which authorizes other than specifically enumerated 
hearing powers to the Board. 


Paragraph 22 of Section 11 demonstrates that Con- 
gress knows how and has evidenced its intention to 
set standards regarding the delegation to the Board 
of discretionary powers which encompass review of 
the adequacy of capital. For more than 40 years the 
Board of Governors has been expressly authorized 
to “take into consideration the amount of capital 
and surplus of the applying bank, whether or not 
such capital and surplus is sufficient under the cir- 
cumstances of the case, the needs of the community 
to be served, and any other facts and circumstances 
that seem to it proper” when it is “passing upon 
applications (of national banks) for permission to 
exercise the powers enumerated in this subsection’’ 
to act as trustee, executor, administrator, registrar 
of stocks and bonds, guardian of estate, assignee, 
receiver, committee of estates of lunatics, or any 
other fiduciary capacity in which State banks, trust 
companies, or other corporations which come into 
competition with national banks are permitted to 
act under the laws of the State in which the national 
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bank is located. The subsection prescribes the bot- 
tom limit as “having a capital and surplus less than 
the capital and surplus required by State law of 
State banks, trust companies and corporations exer- 
cising such powers.” Conversly the Board is author- 
ized to regulate the surrender of trust with regula- 
tions necessary to enforce the express provisions of 
the subsection and the proper exercise of the powers 
granted therein. (12 U.S.C. 248(k) as amended by 
Act of September 26, 1918) 


Even though general supervision of the FRBanks 
has been expressly delegated to the Board (12 US.C. 
248(j)) Congress specified the defined powers of 
regulation and discretion delegated for each specific 
purpose, e.g., reasonable charges by FRBanks (Sec. 
342); the eligibility of paper for discount and regu- 
lating discounts and advances for individuals, part- 
nerships and corporations (Sees. 343, 347c); the dis- 
counting or purchasing of bills of exchange or other 


paper (Sees. 344, 352); reasonable rates for ad- 
vances to member banks (Sec. 347); discounts, pur- 
chases and sales of any bills by FRBanks (See. 361); 
regulating acceptances to furnish dollar exchange 
(39 Stat. 754; 12 U.S.C. 373) 


No ConstrrutionaL DetecaTion May Br Impuiep 


The third basis of Respondent’s challenge to the Board’s 
jurisdiction is that if a grant of the claimed authority of 
the Board herein were to implied, the implied delegation 
thereof would be an unconstitutional delegation of legisla- 
tive power because Congress has not enacted any stand- 
ards or criteria, which the implied delegation of power to 
make regulations can relate to or be controlled by. 

The law governing this matter is not disputed by either 
counsel. It has been amply discussed above. The factual 
situation is also not in dispute. Both counsel agree that 
Congress has not enacted any standard or criterion to 


define or measure “‘capital adequacy” or ‘‘capital inade- 
quacy.”’ Respondent and its expert banking witness, Doc- 
tor Kent, Professor of Finance at Notre Dame, argue that 
Congress both can and must prescribe an adequate legisla- 
tive standard before member banks can lawfully be penal- 
ized for violating an adequate capital rule. One of the 
Board’s witnesses, Harold D. Crosse, who as Assistant 
Vice President of the FRBank of New York has similar 
responsibility in enforcing Regulation H in the New York 
District as E. R. Millard, First Vice President of the FRSF 
has in the 12th District, unconsciously disclosed that he 
agrees that in order to carry out his responsibilities and 
administer Regulation H as a bank supervisor charged by 
the Board with that duty he had to have some kind of 
yardstick, some standard of capital adequacy to use in 
dealing with some of the member banks which appeared 
to have inadequate capital (T18/1494) He found no statn- 
tory standard. In fact, he agreed with the parade of Board 
representatives and witnesses that Congress not only has 
not enacted a capital adequacy or capital inadequacy 
standard or “yardstick’’ but that Congress is incapable to 
so legislate. He also found no standard or yardstick pre- 
scribed by the Board. He further found that traditional 
yardsticks (rules of thumb, screening devices, ete.) such as 
the ratio of deposits to capital of 10:1 or the primary risk 
asset ratio or the secondary risk asset ratio were not selec- 
tive enough and were wholly inadequate and not satisfac- 
tory. (T18/1495) So he proceeded to work out his own 
formula after research and extended discussions and con- 
ferences with other bank supervisors and bankers by which 
he demonstrated conclusively that no prescribed formula 
for calculating whether capital is adequate or inadequate 
has ever been promulgated either by Congress in any leg- 
islation or by the Board under its claimed authority so to 
do. The fact that Crosse seems to have stimulated the staff 
of the Board to experiment with and concoct its own simi- 
larly conceived but different formula (Exh. 151) for asses- 
sing different amounts of capital risk to different groups 
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of assorted assets, and cumulatively thus calculate how 
much capital a particular bank should possess at a given 
time is conclusive evidence of two things. First, Crosse and 
the Board’s bank supervisory staff agree that no yardstick 
has ever been given any legal sanction by any originator 
of law or regulation, ie., neither by Congress as a law nor 
by the Board as a regulation. Every other Board witness 
and every witness for Respondent who testified on the 
matter agreed that neither statute nor regulation pre- 
scribes any formula by which even a banking expert can 
calculate whether capital is adequate or inadequate. Sec- 
ond, both Crosse and the Board’s bank examiners as super- 
visors agree and have revealed indisputably (although 
unintentionally and unconsciously) that it is their con- 
firmed expert opinion that no bank supervisor, (including 
the Board itself) bank examiner, or bank offcer or director 
ean apply Regulation H’s condition No. 2—capital ade- 
quacy promise—to any bank at any given time and deter- 
mine whether in fact its capital is adequate or inadequate 
without producing and applying to the bank’s financial 
condition, to the character and condition of its assets and 
to its deposit and other liabilities, a formula and method 
of evaluating the amount of dollars of capital placed at 
risk by each type and kind of asset and liability. As Dr. 
Kent of Notre Dame pointed out: “The very fact that the 
supervisory authorities have been working with primary 
and secondary risk asset ratios and forms (such as Crosse’s 
and that of the Board’s staff) for analyzing bank capital 
and have been so much concerned about special factors or 
special features, the very fact that the Board of Governors 
initiated this proceeding, I might add, indicates conclu- 
sively that these supervisory agencies are quite dissatis- 
fied with the provisions concerning bank capital now 
obtaining in Federal legislation.”’ (T 50/5690) 

Dr. Kent then constructively concluded his direct testi- 
mony as follows: “... the most appropriate direct remedy 
must surely be in the amendment of the legislation to pro- 
vide a uniform formula that could be readily understood 
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by all, one that could readily be applied in every instance.” 

To discover clearly what is needed is often the most 
effective proof of what is not available. 

Counsel for the Board argues valiantly the strility of 
Congress—that Congress is incapable of so legislating even 
a standard or criterion for regulating capital adequacy. He 
leans heavily upon the statement in the reports of the 
Committee on Banking and Currency accompanying 8.2938, 
which amended paragraph 9 of Section 9 of the FRAct— 
Capital required for admission—to wit: “No precise for- 
mula can be devised for determining the adequacy of capi- 
tal in all cases.” See Senate Rep. No. 1623, 82nd Cong. 2d 
sess. He admits that the delegation which he argues for 
must rest upon very broad provisions of statutes, such as 
the preamble. Witness Holahan also harped upon the in- 
ability of Congress to prescribe a standard. 

It requires few words to refute the attempted avoidance 
of unconstitutional delegation without adequate statutory 
standard (which omission is admitted) based upon the 
argument of incapacity of Congress or impossibility. Hola- 
han illustrates the absurdity—as does Crosse. They have 
both worked upon a formula for computing capital—and 
both believe they are on the right track. But they say that 
Congress is incapable of even laying out the broad pre- 
scription for such a formula. Certain questions dispose of 
the absurdity. Who can say what the present (or any 
future) Congress is capable of? Does the statement of a 
few members of Congress in 1952 bind future Congresses 
as to what Congress should and is capable of enacting into 
law? Does the Board purport to claim capacities to deter- 
mine the law of bank capital because Congress is incapable 
of fixing the national policy regarding bank caiptal, as its 
representatives herein unabashedly assert? The under- 
signed recommends no such abashment. 

It is found and concluded that Congress has not enacted 
any such standard, criterion, or prescription for defining, 
computing, measuring or determining whether capital 
(greater than being unimpaired) is adequate or inade- 
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quate as possessed by any bank at any point of time; and 
that the absence of such standard would render uncon- 
stitutional any delegation to the Board of Governors 
(either express or by inference or implication) of the 
authority in its judgment to define, compute, calculate or 
determine, as herein proposed and claimed, the adequacy 
or inadequacy of Respondent’s capital (or that of any 
other bank) as of any date, or to cancel Respondent’s 
membership in the FRSystem on the basis of any such 
determination. 


AuTernatrve Bases Or Decision 


The defense has relied upon alternative grounds. Hav- 
ing challenged the Board’s jurisdiction, Respondent chal- 
lenges (1) Regulation H, (2) meeting the burden of proof, 
and (3) due process. Respondent alternatively stands on 
the adequacy of its capital per se. 

In preparing a recommended decision, the presiding offi- 
cer may not rest upon any single alternative disposition of 


the matter lest his recommended dispostion on that partic- 
ular basis be not accepted and the agency be left without 
recommendations as to decision upon the remaining alter- 
natives pleaded. 

Alternative points developed below will assume the con- 
stitutionality and validity of either an emplied or express 
delegation by Congress by statutory provision to promul- 
gate a regulation requiring State member banks to main- 
tain adequate capital. The further provisions of the rec- 
ommended decision will therefore assume for the purpose 
of recommendations on alternative pleadings that the pre- 
ceding recommendations have been rejected, as for exam- 
ple, that Respondent’s motion to dismiss for lack of juris- 
diction has not been granted as hereinabove found and 
concluded to be proper and recommended to the Board. 
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Exceptions To Ruuines By Tue Preswine OFFICER 


Section (h)—Objections to evidence and exceptions— 
of Rule [JI—Hearings for the Purpose of taking evidence 
—provides: 


“Exception to such ruling (on the admissibility of evi- 
dence must be noted before the trial examiner in order 
to be urged in consideration of the matter by the 
Board, except as otherwise permitted by the Board.” 


It was stipulated by counsel for Respondent and counsel 
for the Board with the approval of the Trial Examiner 
that each counsel would have a continuing exception in 
connection with each ruling by the Trial Examiner con- 
trary to a party’s objection, whether or not such exception 
was thereupon stated on the record. It is concluded, there- 
fore, that each objection by each party to any ruling by 
the Trial Examiner during the trial is preserved so as to 
be urged in the consideration of the matter by the Board, 
without a showing of the making of a specific exception in 
each such case. Exceptions not saved to a party would be 
only those exceptions or objections expressly waived on 
the record. 


Reeuiation H Is Vow 


In Connally v. General Construction Company, 269 U.S. 
385, the U.S. Supreme Court upheld statutes as being 
sufficiently certain (1) when they “employed words or 
phrases having a technical or other special meaning well 
enough known to enable those within their reach to cor- 
rectly apply them,’’ or (2) when they have “a well settled 
common law meaning, notwithstanding an element of de- 
gree in the definition as to which estimates might differ,”’ 
or (3) “for reasons found to result either from the text of 
the statutes involved or the subjects with which they dealt, 
a standard of some sort was afforded.’’ In Watkins v. 
U.S. 354 U.S. 178, (1957) the Court enumerated the conse- 
quences of indefiniteness, uncertainty and vagueness. As it 
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said in the Connally case (supra) a statute or a regulation 
which prescribes required conduct ‘‘in terms so vague that 
men of common intelligence must necessarily guess at its 
meaning and differ as to its application violates a first es- 
sential of due process of law.’’ (at p. 391) Administrative 
regulations when authorized fulfill the function of filling 
in the details left open in the statutes for the purpose. 
They are clearly required to have equal or greater definite- 
ness than the statutes for which they fill in the interstices. 
In Fahey v. Mallonee, 332 U.S. 245 the Supreme Court 
sustained the delegated authority because it was an ex- 
press grant of authority and because in appointing a eon- 
servator of a Federal Savings and Loan Association under 
challenged regulations the Federal agency had relied upon 
standards long developed by custom and usage, i.e., requir- 
ing a banking institution to operate lawfully and in a safe 
manner. Mr. Justice Jackson, speaking for the Court, 
reasoned as follows: 


“A discretion to make regulations to guide supervi- 
sory action in such matters (i.e., fields in which courts 
have experience and many precedents have erystalized 
into well-known and generally acceptable standards) 
may be constitutionally presumed while it might not 


be allowed to authorize creation of new crimes in un- 
charted fields.” 332 U.S. 245 at 250. 


Although the Fahey case is perhaps the extreme border- 
line case on constitutional delegation when the standard 
enacted to support the delegation is definite and vague, it 
contains sustaining ingredients wholly missing in the case 
at hand: First, in the Fahey case Congress in explicit 
words granted the power to appoint a conservator or @ 
receiver; whereas in the case at hand it is admitted and 
necessarily found and concluded that Congress has not 
made an express grant of the claimed power. Second, the 
regulation which was challenged was definite: not vague 
as in the case at hand. It was based upon time honored 
precedents, customary usage long known and accepted, 
and experience in regulating banks and savings and loan 
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institutions long approved by the courts, including the ap- 
pointment of receivers when unauthorized, unlawful and 
unsafe practices have been persisted in, which customary 
standard Congress has expressely enacted in Section 8 of 
the FDLAct for administration by the FDIC under the ex- 
press authority granted to it and the duty imposed upon 
it. In the case at bar the contrast is complete; the opposite 
obtains. 

Regualtion H is not definite. No one knows what ade- 
quacy of capital means to any bank. Counsel for the Board 
argues that in this case the Board itself is trying to find 
out what it means as applied to Respondent. Also Regula- 
tion H is not based on any previous experience or prece- 
dents, or time-worn concepts. It blossomed into substan- 
tially its present language out of no background of 
experience or well-known precepts. Apparently when Con- 
gress authorized the FDIC in the Banking Act of 1935 to 
consider ‘‘adequacy of capital’? in Sections 4, 5 and 6 of 
the FDIAct and to terminate insurance for unsafe and 
unsound and unlawful practices in Section 8 of the FDIAct, 
the Board of Governors decided to take these two super- 
visory features and Regulation H’s conditions No. 1 (the 
safe operation promise) and No. 2 (the capital adequacy 
promise) were promulgated to claim for the Board of 
Governors as much control over safety and capital as the 
FDIC had been given by Congress. In 1936 the FDIC 
could not examine member banks without the consent of 
the Board of Governors. This consideration may have in- 
fluenced the Board to claim for itself the additional regu- 
latory power, especially as the FDIAct expressly required 
the Board of Governors to consider the same factors, in- 
cluding the adequacy of the assets of State banks applying 
for membership ‘‘in excess of its capital requirements . . . 
to enable it to meet all of its liabilities to depositors and 
other creditors,”’ as the statute required the FDIC to con- 
sider in granting insurance of deposits, and furthermore, 
required the Board to certify such findings to the FDIC 
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regarding State banks receiving insurance of deposits 
upon being admitted as members by the Board. 

Regulation H’s caiptal adequacy concept is so new and 
strange that even the Court of Appeals in Continental 
Bank and Trust Co. v. Woodall, 239 F. 2d 707 (CALO- 
1957) confused ‘‘adequacy” with ‘impairment.’ Yet coun- 
sel for the Board and witness Holahan (T 27/2596) dis- 
avowed that Respondent is being tried for or had any 
impairment of capital. It has also been found and con- 
cluded that impairment is not at issue. Furthermore Re- 
spondent’s capital was obviously not impaired. 

Impairment of capital can be calculated; adequacy is a 
matter of judgment—the judgment of the Board itself. No 
one else can calculate it for any bank at any point of time. 
This is the position of those who speak for the Board. Yet 
every witness for the Board who dealt with the subject 
was busy bringing forward his pet formula for caluculat- 
ing capital adequacy and supplied the dollar figure he 
reached by his calculations and ‘‘judgment.” And no two 
answers of witnesses for the Board were the same. Even 
Holahan sponsored several different capital inadequacy 
figures ranging from $1,500,000 to $3,000,000. (T 68/8030; 
Exh. 97) Crosse testified that: 


“There is no one generally accepted formula for de- 
termining capital adequacy for the purpose of Regula- 
tion H. There are several which are used by various 
Federal Reserve banks and by the Board’s staff.” 


(T 18/1551) 


Greenside testified on direct examination: “There is no 
single rule or standard available for the precise determina- 
tion of capital adequacy or inadequacy.” (T 20/1683) 

Although their testimony furnishes no exact quotation 
to the same effect, every witness who was asked about the 
matter agreed with the proposition that no one can read 
the capital adequacy condition of Regulation H and obtain 
the slightest idea therefrom as to how much a particular 
bank would need to qualify as having adequate capital. 
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Walter Cosgriff, President of Respondent, is a banker of 
many years experience and widely known as a financier 
who has for many years been successful in appraising 
banks and their net worth and in buying and selling banks 
for his own account. He is the person most affected by this 
proceeding as he is the majority owner of Respondent’s 
capital stock. At T 55/6324-6326 he summarized late in the 
hearing the dilemma in which the vagueness and indefi- 
niteness of Regulation H places him and Respondent. 

Excerpts from his testimony reveal the hazzard Regu- 
lation H presents to the owners of member banks. He says: 


“ | aecording to the Board, if I don’t have a capi- 
tal (in Respondent) equal to, sufficient for, or com- 
mensurate with the requirement, I must increase it to 
the amount the Board judges meets the requirement, 
or get out of the Federal Reserve System and lose the 
advantages such membership entails.” 


‘“‘But the regulation does not say what relationship 
the capital must bear to these rather nebulous factors” 
—“character and condition of its assets and... its 
deposits and other liabilities.’ “. . . the regulation 
fails to tell us what the requirement is or is likely to 
be.” “I do not see how I or any other banker can tell 
what amount of dollars is required . . .” Even if the 
formula suggested in the so-called form for analyzing 
capital (e.g., Exh. 151) were controlling, which no one 
suggests it is, and which admittedly has not been 
promulgated by the Board as a regulation relating to 
capital adequacy, Cosgriff fails “to see how I can be 
forced to meet a formula that wasn’t even shown to me 
until midway in these proceedings.” He might well 
have continued to say—and which formula in Hola- 
han’s hands can by the juggling of a few figures pro- 
duce results varying many hundred thousand dollars, 
and which Holahan repudiated in fact by relying upon 
the calculations made pursuant to the formula for only 
a part of the total dollar figure of deficiency of capital 
for which he argues, while relying upon “cerebral 
calculation” which are incapable of being given 
mathematical values for more than one million dollars 
of alleged deficiency. (T 31/3224, 3229-30; 65/7806) 
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After the formula devised by the staff of the Board had 
been applied by Holahan he arrived at a calculated defi- 
ciency of less than $2,000,000 in Exhibit 151, as adjusted 
by his testimony, to which he added more than $1,000,000 
of additional deficiency for which he could supply no 
mathematical explanation or justification. His counsel 
called the considerations he used “ethereal subjects” (T 
31/3246). The undersigned commented that whether he 
took a helicopter or jumped it or climbed a rope is not 
quite revealed. Respondent’s counsel became poetic and re- 
marked: “He shot an arrow into the air and found three 
million, we know not where’’ (T 31/3246-7, 32/3352, 3410- 
18). The incident during the crossexamination of Holahan 
has been cited to demonstrate how absurd the confused 
and contradictory and prejudicial testimony of Holahan 
became as he floundered under cross-examination to de- 
fend his jaundiced and unsupported accusations against 
Respondent. He early ran out of disparaging adjectives 
and phrases and fell back on repeating himself with un- 
supported derogatory assertions, e.g., ‘fone of the worst 
capitalized banks” (T 31/3223). The confused state and 
unreliability of the testimony relating to capital adequacy 
demonstrates that the provisions of Regulation H’s capital 
adequacy promise are so vague and undemarcated as to 
furnish no hindrance to such vagaries, contradictions and 
inconsistencies in claimed devotion to Regulation H. 

The situation of confusion in professed enforcement and 
support of the regulation has been previously evaluated for 
the Board by the undersigned in Exhibit 334 as follows: 


“The tests of adequacy of capital remain indefinite 
and controversial even between Federal supervisory 
authorities, so that the very standard itself to be ap- 
plied, which has never been promulgated by rule or 
regulation by any Federal agency is at issue herein 
both as to the law and the factual element.” 


The support for this point furnished in Respondent’s 
brief (REF pp. 48-81) is ample and is hereby adopted both 
as to the law and the facts cited. 
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The sections there of showing failure to comply with Sec- 
tion 4 of the APA as to valid promulgation of the regula- 
tion and its invalidity because of the discrimination be- 
tween State member and national banks that would 
inescapably result from the purported enforcement of Reg- 
ulation H by the Board are also adopted and incorporated 
herein as findings and conclusions. 

The defense presented by counsel for the Board must be 
disapproved and rejected as constituting in effect a plead- 
ing of confession and avoidance. In other words, it is ad- 
mitted that no one can read Regulation H’s adequate capi- 
tal promise and ascertain how to determine capital ade- 
quacy or inadequacy for any bank; but the plea in 
avoidance is that only the Board can make such determina- 
tion in its unfettered judgment. The Board’s counsel is, 
therefore, contending exactly what Walter Cosgriff con- 
tended: 


“Tn short, it leaves the entire matter without guid- 
ing standards to the unfettered judgment of the 


Board. The substance and effects of the regulation is 
that a bank shall have at all times capital deemed 
sufficient by the Board in its sole unlimited judgment.”’ 


At another point Cosgriff stated: 


“T have a very great quarrel and am very outspoken 
against their (bank examiners) efforts to usurp power 
without either express statutory authority or any 
adjudicated court cases indicating that they are en- 
titled to exercise such power. In this connection let 
me state that I consider the bringing of this action 
and our defense against it as a long step forward in 
determining what the law actually is. If it develops as 
a result of this case and court decisions stemming 
therefrom that they have the right to demand that 
any bank increase its capital according to their wishes, 
we will either comply with such law, have it changed, 
or leave the System. The same would be true if before 
final adjudication of this case some statute or statutes 
are passed by Congress clarifying this situation. 
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“This is the way law is historically made, that is by 
the statute and/or court decision and not by bureau- 
cratic decree. As may be readily seen, I am very hos- 
tile and very outspoken against any effort to issue 
bureaucratic decrees in this manner, and then attempt 
to enforce them by threats and innuendo such as oc- 
curred in this case. That is, ‘unless you put up more 
capital we will remove you as an officer of the bank 
under Section 30.’ I am and will continue to be hostile 
to all activities of this nature undertaken by regula- 
tory authorities.’’ (T 55/6282-83) 

In further defense of his attitude Cosgriff said: 


“TI have undoubtedly been more outspoken than 
most, if not all, fellow members of my profession, but 
I can assure you that there are a tremendous number 
of bankers all over the United States who feel resentful, 
as I do, against arbitrary and capricious usurpation 
of power by bank supervisory authorities. I am more 
outspoken undoubtedly than the rest of them but in 
varying degrees a great number share my sentiments 
in this case.” (T 55/6285; Exh. 323) 


The foregoing is found and concluded to be the attitude 
of Respondent toward supervisory authority about which 
Holahan, Millard and other Board witnesses asseverated 
derogatively as though it were “‘an adverse or unsafe bank- 
ing practice,” and on the unstated assumption that bank 
executives are required by law not only to comply with 
banking statutes and regulations but must comply with a 
smile! In contrast it has been well said regarding revoca- 
tion actions that they should not be undertaken with their 
potential of financial ruin to men and institutions without 
the clearest authority and overbalancing evidence of public 
emergency which compels such action. 

In concluding consideration of the invalidating indefi- 
niteness and vagueness of Regulation H, a return to the 
rugged simplicity of objectivity is recommended, because 
reflection indicates that a proposition which is obviously 
true may seem by any other approach to be the most diffi- 
cut to buttress by collateral facts. Such approach applied 
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to the consideration of Regulation H’s capital adequacy 
promise immediately compels the conclusion that the se- 
quency of words used is obviously indefinite and vague. 
Similar reflection compels the further obvious conclusion 
that the Board of Governors was itself aware that the pro- 
vision was obviously indefinite and vague, and did not 
supply any measure of the amount of dollars of capital 
structure which the promise made by the State member 
bank on admission required. The Board revealed its solu- 
tion of that obvious dilemma by attaching to Regulation 
H, Section 6, Condition No. 2, Footnote 7, which resolves 
the dilemma of indefiniteness and vagueness of the promise 
by explaining in Footnote 7 that “if at any time, in the 
light of all the circumstances, the aggregate amount of the 
bank’s net capital and surplus funds, appear to be inade- 
quate, the bank within such period as shall be deemed by 
the Board to be reasonable for this purpose, shall increase 
the amount thereof to an amount which in the judgment of 
the Board shall be adequate in relation to the bank’s aggre- 
gate deposit liabilities and other corporate responsibili- 
ties.” Although the promise required to be made by the 
State bank being admitted did not include said Footnote 
7 (See Exhs. 52 and 54 reflecting the demand for and the 
promise by Respondent), the edition of Regulation H effec- 
tive September 1, 1948 was attached in certified form for 
the information of the bank making the promise. The obvi- 
ous effect of Footnote 7 upon the capital adequacy promise 
in Condition No. 2 is that the promising bank is assured 
that the Board itself will decide when the bank’s capital 
appears to the Board to be inadequate, how much the capi- 
tal must be increased to become adequate in the judgment 
of the Board, and what period of time the Board deems to 
be reasonable for this purpose to be allowed to the promis- 
ing bank. Thus, it is obvious that under Footnote 7 there 
was not much left to the promising bank to do about capi- 
tal adequacy except to conduct its banking business “with 
due regard to the safety of its depositors” as promised in 
Condition No. 1—and as required by Congress in Section 8 
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of the FDIAct. Footnote 7 later was incorporated into the 
body of the regulation in the next revision of Regulation 
H, effective September 1, 1952. 

It is also obvious that no promising bank can either 
break its capital adequacy promise or know when or 
whether it has broken its promise to maintain adequate 
capital, because (1) only the Board itself can decide “if 
at any time, in the light of all the circumstances, the aggre- 
gate amount of the bank’s net capital and surplus funds, 
appear to be inadequate,”’ (2) only the Board itself can 
determine the amount of the increase the bank shall make 
to achieve ‘‘an amount which in the judgment of the 
Board shall be adequate,” and (3) only the Board itself 
can determine the reasonable period within which the bank 
shall make the increase which the Board has determined 
it shall make. It is, therefore, obvious that this Regulation 
H capital adequacy requirement can neither be complied 
with nor violated until the Board has exercised its re- 
served judgment 3 times: First, as to whether the bank’s 
capital “appears to be inadequate’’; second, the amount 
of increase of the bank’s capital demanded by the Board; 
and third, how long a time the bank will be allowed for 
making the demanded capital increase. On February 10, 
1956, Respondent was served by the Board with a demand 
to increase its net capital funds $1,500,000 (Exh. 97) by the 
sale of common stock and to inform the Board within 60 
days “of the steps your bank will take to affect the pre- 
scribed increase in capitalization.” Regulation H in opera- 
tion, therefore, was a ukase, edict, or decree. There is no 
noun in Anglo-American law to describe the unauthorized 
power purported to be exercised. It did not represent any 
process of law. There had been no hearing. The demand 
upon Respondent was abandoned and the present proceed- 
ing instituted, in which Holahan of the Board’s staff now 
demands more than 3 million dollars increase in Respond- 
ent’s capitalization. Further facts which cannot be dis- 
puted suggest that Regulation H was never intended by 
the Board to be a determinable rule which State bank 
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' members could comply with independently of meeting 
' supervisory demands by the Board to increase capital. The 
first fact is that although Regulation H has been in sub- 
' stantially the same form since 1936, the Board has never 
in any hearing related non-compliance with it to the pro- 
visions of Paragraph 9 of Section 9 of the FRAct—For- 
' feiture of Membership. The second fact, is that even in 
instituting this proceeding the Board did not charge that 
_ Respondent had violated the FRAct or Regulation H. In 
~ fact, it was only when Respondent’s motion to dismiss for 
| Jack of jurisdiction (Exh. 16) pointed out the Board’s 
failure to assert any failure to comply with law or regula- 
tions, that the Board, perhaps on the advice of its prosecut- 
ing staff, made response in Exhibit 26° that “should Re- 
spondent’s net capital and surplus funds prove to be in- 
adequate, such inadequacy might properly be found to 
violate the terms of the Act and of regulations issued pur- 
suant thereto.” 

The critical fact is that the Board’s response is an obvi- 
ous admission on this record that, on the date of Respond- 
ent’s motion to dismiss and the Board’s response denying 
the motion, Respondent had not violated Regulation H, for 
the obvious reason that the Board had not exercised and 
—within the proceedings to which it had subjected itself— 
could not exercise its judgment as to whether Respondent’s 
capital appears to be inadequate. By the same token Re- 
spondent has not yet violated any capital adequacy stand- 
ard because the Board in its judgment has not determined 
what Respondent’s capitalization ought to be. Likewise, 
obviously Respondent cannot violate any capital adequacy 
standard until the Board in its judgment determines what 
amount of capitalization of Respondent is adequate. If Re- 
spondent then fails to comply with the Board’s demand for 
increased capitalization after the Board exercises its un- 
fettered judgment thereon, Respondent will not have failed 
to comply with the provisions of Section 9 of the FRAct 
or the regulations of the Board made pursuant thereto (in 
the words of the FRAct) but with a ukase, edict, or decree 
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of the Board, to wit: Regulation H, which purports to 
reserve to the Board the unlimited and undefined power to 
order any State member bank (but not any other kind of 
bank) to increase its capitalization by any amount at any 
time ordered by the Board. Regulation H does not even 
provide that such orders depend in any manner on any 
hearing—and no hearing to enforce Regulation H is auth- 
orized by any provision of law, as hereinabove found. For 
more than 20 years the Board has relied upon moral 
suasion to cause State member banks to strengthen their 
capital, while the Comptroller of the Currency was also 
using moral suasion to cause national banks to increase 
their capital. The Board has had no previous occasion to 
consider and evaluate the validity of Regulation H as an 
instrument of compulsion. Therefore, the Board may well 
be unaware that used as an instrument of compulsion 
under the zeal of its bank examining personnel, Regulation 
H becomes an unlawful fiat, converting supervision of 
State member banks from regulation under the law to 


domineering of such banks discriminatorily by men. 


Due Process Or Law VIOLATED 


Respondent charged the violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States (Exh. 31), which was supported by a memo- 
randum, dated April 5, 1957, (Exh. 33). The Constitution 
assures that “no person . . . shall be deprived of life, lib- 
erty or property without due process of law.” It has been 
admitted both expressly and by necessary implication—as 
of course it must be concluded—that to compel the for- 
feiture by Respondent of membership in the FRSF would 
be such a deprivation as is protected by due process of law. 

In simple terms due process is fair trial in a proceeding 
such as this. Any act committed and any required act omit- 
ted may violate fair play or due process and prevent fair 
trial, which act renders the entire proceeding void as vio- 
lating rights secured by the Constitution. Here again 
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neither counsel differs as to the law. They argue only as 
to whether certain acts and omission violate fair trial here- 
in and void the proceeding. 

On the day the first witness was called by the Board, 
Respondent acted to protect its procedural rights. By Ex- 
hibit 29 it excepted to the Board’s action in Exhibit 26 
denying its motion to dismiss for lack of jurisdiction and 
for failure to comply with the APA. The grounds of excep- 
tion were: 


(1) The Board has no authority under the FRAct to 
institute this hearing for the purported purposes. 
It has heretofore been recommended that this 
ground of exception is valid. 


The notice of hearing, if and however it be deemed 
amended or expanded by the response of counsel 
asserting a statement of particulars, is inadequate 
notice under the APA. It has heretofore been recom- 
mended that notice of hearing purportedly pursuant 
to Section 9 (12 U.S.C. 327) of the FRAct is inade- 
quate and violative of the APA, whether viewed as 
originally issued by the Board or as though supple- 
mented by Counsel for the Board in his response 
entitled: Statement of Particulars (Exh. 15). 


The Board’s refusal to produce decuments on October 8, 
1956 (Exh. 28) was also excepted to because the denial 
precluded Respondent from obtaining necessary documents 
required to enable Respondent adequately to prepare pro- 
cedural papers in its defense and cross-examination of the 
Board’s witnesses. It was pointed out that no subpoena 
power exists to assist Respondent in obtaining the data 
sought except by grace from the Board. Although Rule 
III section (j) of the Board’s Rules of Procedure provides 
that subpoenas requiring the attendance of witnesses or 
the production of documentary evidence will be issued only 
by the Board and as authorized by law, it was stipulated 
by counsel for the Board without further proof that no 
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subpoena power existed. Hence, the undersigned could not 
recognize or act upon appropriate motions for the issuance 
of subpoenas, which incapacity was clearly set forth in the 
hearing. (T.52/5850) 

By exhibit 30 on the same day Respondent moved again 
for further statement of matters of fact and law asserted 
and specified particularly the data requested, including in 
what regard and on what facts it is asserted that Respond- 
ent has failed to comply with the conditions of member- 
ship; what changes, if any, in the character and condition 
of Respondent’s assets and its deposit and other liabilities 
have occurred since Respondent was admitted to member- 
ship that the Board asserts indicate Respondent’s capital 
is now inadequate; what standards or criteria does the 
Board use in asserting whether Respondent’s capital ap- 
pears to be inadequate; are such standards or criteria spe- 
cified in any regulation of the Board, if so, what regula- 
tion; if not specified in any regulation of the Board, are 
such determinations made on an ad hoc basis; what stand- 
ards or criteria have been employed by the Board in each 
ease in which the Board has asserted apparent capital in- 
adequacy of a member bank. 

Respondent’s brief expressly renews its procedural de- 
fenses, especially because in a subsequent denial of a fur- 
ther motion to the Board to produce documents, the 
Board said that its denial was without prejudice to the 
right at a later date of the Respondent to present, and the 
Trial Examiner to consider, on the basis of the whole rec- 
ord in this proceeding, any further arguments which Re- 
spondent may wish to present in favor of the production 
of documents. It is noted that such statement by the Board 
is a recital of controlling law. By its concession of the Re- 
spondent’s right and the Trial Examiner’s duty the Board 
removed any opposition by counsel for the Board to the 
recommended rulings by the Trial Examiner herein on due 
process, which, of course, encompasses of necessity ruling 
upon lawful authority of the Board. To prosecute a pro- 
ceeding such as this against Respondent without lawful 
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authority, involving as it has multi-thousands of dollars of 
expense to Respondent and by the Board, would be admit- 
tedly unfair and violative of due process. It thus appears 
clearly that the Board expressly authorized the Respond- 
ent to renew its exceptions to due process, which neces- 
sarily includes determining jurisdiction; that such state- 
ment is merely the law on the subject; that the recommen- 
dations heretofore made by findings and conclusions upon 
the issues of lawful authority were in fact made under the 
express requirement of procedural law as interpreted by 
the Board in Exhibit 275—Order and statement of Septem- 
ber 19, 1957, namely; “on the basis of the whole record in 
this proceeding”; and that the consideration by the Trial 
Examiner include “any further arguments which Respond- 
ent may wish to present in favor of the production of these 
documents.” 

It is unnecessary to review seriatim the several motions 
and supporting memoranda and the Board’s several orders. 
Respondent’s brief (p. 299) summarizes the continuing 
record basis of the challenge to due process. After the 
Board refused data regarding the so-called Nineteen Far 
Western Banks with which to probe the direct case of the 
Board using such unpublished data, the undersigned struck 
from the record all the exhibit material and oral testi- 
mony (except for inadvertently overlooked references) re- 
lating to the unpublished data which the Board refused to 
furnish. (T.52/5831-5836; 59/6873-6878; and corrections 
approved for 6875, lines 8, 10, 12 and 13). Counsel for the 
Board filed exceptions in Exhibit 333. Respondent had 
moved to strike all the testimony of Holahan because he 
argued that his conclusions were in part of necessity 
reached because of the 19 bank data now struck from the 
record, and hence, all of his evidence was tainted. When 
this motion as viewed separately was denied Respondent 
excepted, which exception is now before the undersigned 
(T.52/5836-37; 5848) together with others relating to due 
process. 
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The basis of striking the exhibits and testimony was 
that the Board’s action in denying Respondent access to 
the confidential documents regarding the 19 banks for the 
purpose of preparation of cross-examination and rebuttal 
constituted a denial of due process and a fair hearing, 
thereby rendering the 19-bank evidence incompetent evi- 
dence. To this ruling, as counsel for the Board summarized 
it, he excepted standing on the arguments he had made in 
Exhibit 274. The Board’s reason for refusing the unpub- 
lished material was its regulation prohibiting the release 
of such information about banks (sections 8(a) through 
8(d) of the Rules of Organization). Such rules do not tie 
the Board’s hands. Hence, since the Board maintained the 
policy of non-revelation for use in defense by Respondent, 
elemental fairness requires that the Board not attempt to 
benefit from the use of the same confidential material in 
supporting its charges against Respondent (T.52/5833). 

The concept of fairness is too deep-seated in America to 
use material against Respondent and to refuse to allow 
Respondent to use the same material to try to defend itself, 
which is what the law says violates due process. It is, 
therefore, found and concluded that the action taken by 
the undersigned in striking the 19 bank data (T.59/6873) 
was proper procedure as required by due process. 

The remaining challenge to due process not heretofore 
ruled upon relates to the following: 


(1) The two so-called “confidential” or supplemental 
reports of examinations, not served on Respondent, 
dated March 12 and October 16, 1956, the produc- 
tion of which was refused by the Board by telegram 
to the undersigned dated May 20, 1957. ('T.16/1092) 
These will be referred to as the confidential sections 
of the reports of examination. The motion to strike 
the respective reports of examination was denied 
and the exception thereto is before the undersigned 
for ruling herein. 


(2) 


(3) 
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Data as specified regarding banks within a stated 
classification or description (Part II of Exh. 272). 


Data as specified regarding all banks whose net cap- 
ital and surplus has been considered to be inade- 
qaute by the Board; whose applications for mem- 
bership in the FRSystem have been denied for 
inadequacy of capital; and whose applications have 
been approved on condition that the capital be in- 
creased. (Part V of Exh. 272; Par. 1, 2 and 3 of 
Exh. 23) 


List of all matters now pending before or under 
consideration by the Board relating to the adequacy 
of capital of member banks, with specified data re- 
garding each bank listed. (Par. 5 of Exh. 23) 


The official vote of each member of the Board on 
the notice of institution of this proceeding, and 
other data; and all correspondence, ete. from Octo- 
ber 1, 1951 to date of motion of each member of the 
Board and its employees and the officers and em- 
ployees of the FRSF with reference to (a) the appli- 
cation of Respondent for membership; (b) the re- 
ports of examination of Respondent of September 
22,, 1952, May 11, 1953, March 1, 1954, April 12, 
1955, March 12, 1956, and (c) recommendations or 
reasons for such institution. (Pars. 1 and 2 of Exh. 
18) 


What standards and criteria have been employed by 
the Board in each case in which the Board has as- 
serted apparent capital inadequacy of a member 
bank. (Par. 21 of Exh. 30) 


Whether bias and prejudice stemming from one 
member of the Board of Governors—J. L. Robertson 
—underlies the initiation of this proceeding and 
permeates the evidence of the principal Board wit- 
nesses—Holahan, Millard and Walker. 
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Respondent grounded its demands for data from the 
Board on the following approved grounds: 


(1) The Board was the only source: 
(a) for data produced by or for the Board. 


(b) Data regarding banks, because no power to 
subpoena the reports, ete. from the respective 
banks exists and there was persuasive evidence 
that except by compulsion the data would not be 
furnished. 


The data requested had been used by the prosecu- 
tion in the preparation of and presentation of the 
Board’s case against Respondent, which as a matter 
of Jaw constitutes a waiver of the confidentiality of 
the material. 


The data requested is potentially indispensable for 
the proper purposes of Respondent’s defense in this 
proceeding: 


(a) As supplying the bases for proper procedural 
motions rightfully available for Respondent’s 
defense. 


(b) For the preparation and conduct of cross-exam- 
ination of one or all of the Board’s witnesses. 
Denial of the data is a denial of the right of 
cross-examination upon the suppressed data 
used by the witness and upon his opinions, con- 
clusions, calculations, assertions and deroga- 
tory comments and charges against Respondent. 
To prevent the possibility of complete cross- 
examination is to violate the right of cross- 
examination by Respondent. 


For the preparation of Respondent’s case in de- 
fense of its rights. 
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(4) The data requested was relevant, material and com- 
petent. 


(5) Even if its confidentiality had not been waived by 
its use in connection with preparing and presenting 
the Board’s case, the matters of official record, which 
almost if not all of the data sought constitute, are 
required by express statutory provisions to be made 
available to Resopndent for use in its defense: the 
data is not withheld for any good cause found as no 
cause was shown, (Section 5(c) of the APA; 5 U.S.C. 
1002) except a standing rule not applicable to the 
Board itself. (See the “Right to Know“ Act—PL- 
85-619; 72 Stat. 547, approved August 12, 1958). Due 
process and fair-play in a trial of Respondent re- 
quires that if as here the claimed confidential data 
is examined, used, relied upon in whole or in part 
by any person acting for the Board or supporting 
the Board’s position in this hearing, the same data 
cannot be denied to the Respondent for any use in 
its defense it may attempt to make, including no 
use made of any of the data after its inspection. If 
this principal of fair play is accorded to criminals 
and to Communists—as it has been—it surely should 
be accorded to Respondent under American con- 
cepts of the fundamental sanctity of justice in gov- 
ernment. 


Specific types of data have been shown to be not 
only relevant, material and competent but abso- 
lutely indispensable to fairness in the trial of the 
Board’s charges, including those made on its behalf 
by witnesses Holahan, Millard, Walker, Jennings 
and others who inspected confidential data sought 
herein by Respondent and denied to it: 


(a) Confidential sections of the reports of exami- 
nation, which Millard conceded were indispen- 
sable to him in writing even a supervisory letter 
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to Respondent; e.g., Exhs. 59, 68, 74, 87, 108 
and 114, and which Witness Wright—a retired 
national bank examiner of more than 35 years 
experience, and Witness Miller—a retired na- 
tional bank and FDIC bank examiner of more 
than 25 years experience testified are “an es- 
sential part of any examination report” and 
necessary in order “to get a complete, correct 
and reliable picture of the over-all situation.” 
(1.39/4333; 56/6425-27) 


Data regarding banks constituting groups with 
the statistical averages of which Resopndent 
was compared and contrasted by the Board’s 
witnesses, which is indispensable to enable Re- 
spondent to challenge or probe the reasonable- 
ness of such comparisons and to rebut the arbi- 
trary comparisons and esserted derogations of 
Respondent by such witnesses. 


Official records reflecting the criteria applied 
by the Board to other banks where capital ade- 
quacy has been questioned, which was indispensa- 
ble to Respondent both for cross-examination re- 
garding the reasonableness, non-discriminatory 
use, and comparability of the subjective appli- 
cation of the Board’s judgment, or the opposite, 
and for rebuttal of such claimed reasonableness. 
Even if the Board has lawful authority to com- 
pel Respondent at any time to increase its capi- 
tail stock in the amount and within the time 
the Board dictates in it unlimted discretion, Re- 
spondent has a right not to be discriminated 
against—and in its defense herein to force out 
the proof that it is or is not being persecuted 
by discrimination, because of bias, prejudice 
or personal dislike of Walter Cosgriff, the Pres- 
ident of Respondent and its principal owner. 
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The right to defend one’s self is a cardinal ele- 
ment of due process of law. 


(d) Official data revealing the criteria or standards, 
and screening devices by which the Board has 
exercised its discretion and subjective judgment 
in the past as to the capital adequacy of other 
other member banks was obviously indispen- 
sable to Respondent’s preparation of and pres- 
entation of its defense. Witness Crosse express- 
ly asserted that such comparable data was 
essential to the evaluation of capital adequacy 
—and, of course, he had access to any of it 
which he deemed necessary or beneficial to his 
testimony in support of the Board’s case here- 
in. (T 18/1493-1508) Admittedly the suppressed 
confidential sections of the reports of examina- 
tion included the secondary risk asset ratio 
(Millard T 25/2371-74; Wilkinson T 15/1081- 
1088) any favorable or unfavorable comments 
on the bank (Walker T 13/753) or the quality 
of its management (Millard T 25/2430). Wright 
and Miller both demonstrated that the confiden- 
tial section contains elements of the bank 
examiners’ opinions and comments which ob- 
viously could affect Respondent adversely and 
which in plain fairness Respondent must be 
afforded the opportunity to probe and traverse 
in its defense. 


The law and the facts as developed by Respondent on 
the denial of due process of law (REF pp. 301-346) are 
correct, and are hereby adopted and incorporated herein 
by reference as recommended findings and conclusions. 

In this setting the revelation by Witness Holahan in one 
of his most zealous moments of the workings of his mind in 
prosecuting the charges against Respondent lend emphasis 
to the findings and conclusions herein made about the de- 
gree of unfairness herein involved. 
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He explained some of the reasoning behind the choice of 
the group of 19 Far Western Banks, stating that the usual 
comparisons based on published statistics are confined to 
comparisons with all member banks, all member banks of 
the Federal Reserve District involved and perhaps a 
smaller group in the same size classification as the subject 
bank. He stated: “It appears to me that it is not quite fair 
to make only those comparisons . . .” because in more 
settled communities banks have not experienced the rapid 
growth of banks in the far west. (T 18/1395) It seemed to 
him “in fairness not only to Continental but to any other 
bank that might be in a similar growth area, that a logical 
approach would be to compare any statistical information 
that we might deem significant” . . . with banks selected 
because of relative growth factors. “Now, of course, coming 
to that conclusion it was necessary to get into the con- 
fidential files here at the Board.” (T 18/1396) He further 
expressed his “firm conviction that in analyzing the capital 
position of any member bank, all the problems of any 
member bank . . . it is incumbent upon us in the exercise 
of the supervisory authority vested in the Federal Reserve 
by Congress, to use any information available in its files, 
confidential or otherwise. For instance, under favorable 
economic circumstances we know that the volume of classi- 
fied credits in banks in the system as a whole, between 6000 
and 7,000 banks, we know from our confidential records that 
the volume of classified paper is relatively small. We also 
know from our analysis of other factors, such as the 
maturity position of security accounts, the depreciation in 
security accounts, the liquidity position of banks as a whole 
—we know a great deal about all our banks, all the banks 
in the system. That being the case, when we are studying 
the problems of one bank, we, of course, keep in mind all 
of this vast amount of confidential information which aids 
us in determining whether any one bank is very far out of 
line. 

“In analyzing the capital position then of any bank, we 
can determine what the composite judgment of bankers is 
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on this subject of capital by what we actually find in our 
confidential files and if we do not refer to that, we would 
be derelict in our duty; in analyzing the capital position 
of a bank ordinarily, that is our process, and in analyzing 
the capital position of this bank, knowing, of course, in 
the latter stages of the analysis that this was going to be, 
at the request of the bank, a public hearing, there was 
nothing else that we could logically do but to take from our 
confidential files significant information and that is the 
reason I have embodied in many of these studies confiden- 
tial information which will be put into the record under 
the sworn testimony of Mr. Langham and myself. To the 
best of my knowledge and belief, it is accurate, it is signifi- 
cant. So from that point on, we will have to keep in mind 
at least the reason for putting this information in the 
record.” (T 18/1395-1400) 

This revelation by Holahan lays at rest any doubt that 
the Board’s witnesses used confidential data which the 
Board refused to furnish to Respondent. 

Witness Holahan stated that he had been designated by 
the Board to be in charge of the investigation “and, if we 
might say, prosecuting side of this case.” He claimed re- 
sponsibility for the supervision of the preparation and 
presentation of the Board’s “prosecution” of Respondent. 
He had primary responsibility for “the preparation of 
material for the case.” (T 16/1147) He had been working 
on the case since the autumn of 1955. Whenever he had 
suggested to his superior how he proposed to proceed in 
the case he had always obtained approval. There can be 
no doubt that Holahan was in charge and was qualified to 
state how data in the Board’s files were used. At every 
stage of his testimony he revealed that the type of data 
demanded by Respondent had been available and had been 
used in preparation and presentation of the Board’s case. 
As to capital adequacy he states that he had worked out 
capital increase programs for State member banks—even 
in some half dozen cases where his analysis differed from 
that of the FRBank involved—which involved capital in- 
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creases ranging from $100,000 to $3,000,000. He claims to 
have made independent studies of Board data regarding 
capital adequacy situations in various areas—” and, of 
course, in connection with this case I have made some very 
comprehensive studies.” (T 16/1147) His unsupported as- 
sertions in his testimony were prefaced by a revelation— 
several hundred times revealed—of the claimed examina- 
tion of the kind of data sought by and denied to Respon- 
dent; eg., “As a result of the comprehensive studies of 
loan losses of other banks which we have placed in this 
record .. .” He frequently fell back on his “experience” 
which for him had been examining bank operating data as 
a bank examiner. He never had worked in a bank. He 
stated: “It has been my experience that banks as a whole 
have .. .” (T 66/7867) Experience to him was studying 
reports of examination of banks—the kind of data not 
supplied to Respondent with which to probe Holahan’s 
pontificated assertions. To even summarize the very numer- 
ous assertions of Holahan spread through the volumes 
containing his oral testimony would merely penalize the 
length of this decision, which is not proper because any- 
one who samples any one of these appearances of this wit- 
ness on the stand will quickly find that he was constantly 
basing his oracular pronouncements and conclusions on 
no discoverable or recited facts but upon “my experience; 
my research; my studies; the customary procedure in 
handling items such as; the exhaustive comparative studies 
of earnings and operating efficiency; my review of examin- 
ation reports since; the record was somewhat worse than 
I was used to seeing in a well run; based on my experience 
in this field. These phrases all occur within a few pages 
of only one sample spot of Holahan’s testimony. 

The legal significance of Holahan’s affirmations above 
noted is, of course, that he had omitted and conceded that 
the confidential data sought by Respondent and denied to 
it by the Board were available to him as the Board’s chief 
witness and extensively used by him, and also available 
to and used by other witnesses in varying degree. And, 
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however narrowly or broadly the concession or admission 
be construed, it must be found and concluded from the wit- 
ness’ own volunteered statements, which were frequently 
tainted with bragging about how much he had studied 
and learned, that the denied data were deemed relevant 
and material by those representing the Board, so that they 
cannot now be heard to contend the opposite; that the 
Board’s representatives had the denied data available to 
them and actually used it in the preparation and presenta- 
tion of the Board’s case; that its accessibility to witnesses 
for the Board is legally as effective as exhaustive use 
thereof, which need not be shown as to each witness in 
view of the unavailability of full cross-examination there- 
on; and that the facts which bring the constitutional law 
of due process into play have been both admitted and 
necessarily found and concluded as contended by Respon- 
dent. 

The Board’s letter to the undersigned dated October 27, 
1958, referred to its telegram of May 20, 1957 (T 16/1092) 
in which “the Board declined to authorize disclosure of 
such supplemental reports of examination (the confidential 
sections of the reports dated March 12 and October 16, 
1956) and refused the demand of the Bank’s counsel for 
their production.” But in this letter (T 76/8565-66) “the 
Board has reconsidered this matter in the light of a re- 
appraisal of the various questions of policy involved and 
in the light of certain court decisions since May 1957,” 
which Respondent had cited in its answering brief (REF 
pp. 306, 315-344); to wit: Jencks v. U.S. 353 U.S. 657 
(June 3, 1957) ; cited in Exh. 274——Board counsel’s opposi- 
tion dated September 17, 1957); to Respondent’s motion to 
produce which is Exh. 272 as supported by Exh. 273; 
Communist Party of the U.S. v. Subersive Act Control 
Board, 254 F 2d 314, 327 (CADC, decided January 9, 1958) ; 
US. v. Reynolds ,345 U.S. 1, decided March 9, 1953; 192 F 
2d 987 (CA3 1951); NLRB v. Adhesive Products Corp. 
258 F 2d 403 (CA2 1958); U.S. v. Ragen (usually cited 
Toughy v. Ragen) 340 U.S. 462, (1951); Boske v. Comin- 
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gore 177 U.S. 459, 470 (1900); Fireman’s Fund Indemnity 
Co. v. US., 103 F. Supp. 915 (N. D. Fla. 1952). “On the 
basis of this reconsideration, the Board is now prepared to 
make available to Counsel for” Respondent the confiden- 
tial sections of the two reports of examination heretofore 
refused. Both sides had rested and the taking of evidence 
was completed in February 1958 and the record was held 
open while briefs and findings were prepared until Novem- 
ber 3, 1958. Counsel for Respondent argued: “Its use now 
would require a rehearing of the entire voluminous case 
(8,576 pages of hearing record and 375 exhibits), which 
has already taken well over two years”—since October 3, 
1956 (T 76/8552). “It is not clear from its language 
whether the Board is reversing itself in its capacity as a 
party litigant or in its quasijudicial capacity. In either 
capacity, it is submitted, its repentance is ill-timed and 
illusory . . . it is only partial.” 


<The other allegedly confidential or privileged eviden- 
tiary material requested by Respondent and discussed at 
length at pages 297 to 346 of Respondent’s Proposed Find- 
ings and Conclusions are subject to the same principles of 
fair play and justice pronounced by the Courts in the 
‘certain court decisions since May 1957’ now belatedly 
recognized and accepted by the Board... . It must be as- 
sumed, therefore, that this repentance, so belatedly an- 
nounced, is the begrudging acquiescence of the Board as 
advocate, not an enlightened recognition of applicable legal 
principles by the Board as judge.’ (T 76/8547-8548) 
“«  . to impose on Respondent the apparent dilemma of 
either starting this proceeding anew, with all the burden of 
time and heavy expense to the bank, or of waiving its 
rights . . . is as illusory as is the Board’s repentance. 
Due process does not require Respondent to make such a 
Hobson’s choice in light of the illusory repentance of the 
Board.’”’ (T 76/8555) Thereupon counsel for Respondent 
moved that the hearing be closed. Counsel for the Board 
argued that the Board’s action was timely and that there 
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had been a great change in the law of due process in the 
premises. Although he concurred that the law of due 
process is now conceded to require the opportunity for 
Respondent to examine such documents as were used by 
the Board’s witnesses, he still denied the right of Respond- 
ent to obtain access to the other confidential material de- 
manded, in which position he clearly overlooked two things: 
(1) the claim to confidentiality is waived by the use by the 
Board’s witnesses or any of them of the material, as ad- 
mitted and as herein found and concluded; (2) Holahan has 
conceded the fact which puts the law of due process into 
operation: the material in question was available and was 
used by the Board’s representatives. 


It is, therefore, found and concluded that the due process 
of law was violated and that the herein hearing is invalid 
and a nullity; and that the proceedings herein should be 
dismissed. 


EVALUATION OF THE EVWENCE 


At this stage further alternative decisions must be rec- 
ommended. Assuming that the Board has jurisdiction, that 
Regulation H is an authorized and valid exercise of lawful 
authority, and that due process, heretofore dealt with, has 
not been violated by withholding from Respondent essential 
data privy to the Board and used by its witnesses, the 
decision must consider two further challenges by Respond- 
ent, namely; (1) bias and prejudice, and (2) burden of 
proof. As these two challenges are interrelated and inter- 
acting, they will be considered and decided in connection 
with the evaluation of the proof in evidence. The chal- 
lenge that a witness testified with bias and prejudice, if 
sustained would affect the credibility of the witness’ testi- 
mony, and hence would influence the determination of 
whether the Board has sustained the burden of proof. If 
evidence used by the Board’s witnesses was irrelevant and 
immaterial to the issues being tried in this proceeding but 
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tended to prejudice Respondent herein, such evidence would 
not only fail to assist in meeting the burden of proof it 
would sustain the challenge of due process by showing the 
intent to persecute Respondent with improper accusations 
rather than to prosecute Respondent with meritorious 
evidence. The review of the evidence produced will include 
findings and conclusions as to the existence of bias and 
prejudice and as to whether the Board sustained the burden 
of proof. 


At the threshold of the review of the exhaustive evidence, 
most of which was produced by Holahan as the chief pros- 
ecutor of the Board’s case, certain broad findings and con- 
clusions are made which have a bearing upon the entire 
problem of evaluation of the evidence. 


The first such finding and conclusion is that the rule 
regarding confidentiality of unpublished information (Rule 
8 of Rules of Organization), which was slightly modified 
by the Board in instituting this proceeding (Exh. 9) only 
to authorize the disclosure in evidence of the reports of 
examination (but not the so-called confidential part even 
of them) of Respondent, hampered those representing the 
Board in preparing and prevented them from presenting 
reliable, probative data regarding Respondent’s relative 
meritorious condition in camparison with other banks, which 
were not being subjected to termination of membership 
proceedings. Respondent was completely denied any ac- 
cess to such data for defense. 


Corollary findings and conclusions are that the Board’s 
witnesses thereupon (1) fell back upon the use of other 
types of comparisons based upon mathematical averages 
in lieu of actual comparisons of Respondent with other 
banks; (2) resorted predominantly to unsupported as- 
sertions most of which were condemnatory of Respondent, 
the support for which, if any existed at all, was not revealed 
under claimed confidentiality and could not be tested by 
any available data either by Respondent or by the trier of 
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the facts; and (3) sought to strengthen their showing of 
factors deemed adverse to Respondent by using many 
accusations against Respondent that could be brought for- 
ward from past history, although obviously totally unre- 
i lated to the actual financial condition of Respondent on 
the date selected by the Board to test capital adequacy, i.e., 
October 16, 1956 (the date of the examination of Respond- 
| ent by Bank Examiner Wilkinson—Exhibit 139), including 
: factual situations known and shown to be no longer exist- 
ent. Respondent was greatly restricted by the inaccessi- 
| bility to it of any data with which to test or challenge the 
contrasts drawn between various ratios computed from its 
' figures and the averages of ratios of various groups of 
| banks. Respondent did not have available to it as a con- 
i sequence any facts to show whether or not the component 
banks used in any group to produce the averages of ratios 
were in fact comparable to it; nor was any such compara- 
bility shown by any evidence. As to the assertion evidence 
: Respondent was also on the wrong side of the iron curtain 
: of confidentiality. Even if the admitted use by the Board’s 
: witnesses of the confidential data denied to Respondent 
! were assumed to be proper, Respondent was rendered 
: ineapable of disproving the assertions of the Board’s wit- 
nesses both by the total absence of any support by facts and 
by the unavailability of other confidential bank data with 
' which to confront the Board’s witnesses or to show the 
' assertions to be unfounded. As a consequence of the con- 
' fidentiality rule, if unsupported, subjective opinions of 
' the Board’s witnesses, who were presented as bank ex- 
aminers with supervisory background or as students of 
. banking, have weight as probative evidence, Respondent 
: has been rendered impotent to question the oracles! 


As to the accusations of unsafe and unsound practices, 
Respondent had more scope in defense by challenging the 
relevance of past conditions, by questioning the basis in 
regulation or law for the criticism, by countering fact with 

i fact to show the real merits of the situation, even though 
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the entire showing by both sides was irrelevant to any 
issue of law or fact triable in this proceeding. 


A second finding and conclusion underlying all considera- 
tion of the evidence is that the notice of the institution of 
this proceeding created no objective issue of fact to be 
proved. The issues of fact to be sustained by the burden 
of proof are even at this late date wholly unknown. They 
are still the central subject of contention. Counsel for the 
Board resorts to the esoteric mysteries of expert testi- 
mony—the views and opinions offered by each witness. 
(CBF, Explanatory Notes) He admits in his principal 
brief that there exist no acceptable methods of proving the 
capital requirements of a commercial bank. He, therefore, 
depends upon the Board of Governors for a decision not 
only of the ultimate question but ‘‘on this question of 
proof.’’? It is found and concluded that the Board’s notice 
of this proceeding failed to create or identify any issue of 
fact susceptible of measurement or specification in terms of 
sufficient definiteness to enable any trier of the facts in 
evidence on this record to determine by any cognizable and 
traceable and objective sequence of mental processes 
whether or not the burden to prove the stated issue of 
fact has been sustained and met by the Board’s witnesses— 
the stated issue being whether Respondent’s capital is 
adequate. Counsel for the Board has been consistent in 
his contention (in answer to Respondent’s question of 
what additional amount of capital funds, if any, is needed 
by Respondent) that the amount is unknown and ‘‘will be 
adjudicated by the Board on the basis of all of the evidence 
of record in this proceeding’’ (Exh. 15—the first legal 
presentment made in this proceeding by such counsel). 
Counsel for the Board still has the same view that the 
Board alone will decide whether or not Respondent’s capital 
is adequate. He has not anywhere at any time specified 
what issues of fact he sought to prove to meet the burden 
of proof; yet he has repeatedly admitted that the Board 
has the burden of proof. 
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Several consequences from this second finding and con- 
clusion affect the entire proceeding and the entire record of 
evidence. The first in importance is the Board’s position 
that there is ‘‘no acceptable method of proving the capital 
requirements of a commercial bank’’, therefore, any proof 
of anything derogatory about Respondent is probative 
evidence. 


This position was maintained by the Board’s representa- 
tives throughout the hearing and is now argued to the 
Board. Such position was permitted by the undersigned 
Trial Examiner to be prosecuted throughout the hearing. 
There seemed to him to be no alternative because there 
were no identifiable issues of fact to use to measure 
relevance and materiality. 


The undersigned Trial Examiner was, therefore, com- 
pelled to choose between two bad alternatives, namely; on 
the one hand (as he did) consider relevant and material for 
the purpose of taking evidence any and all showings of 


facts about Respondent regardless of whether they were 
bygone history or facts regarding the current condition of 
Respondent as of the specified test date, October 16, 1956, 
and whether they related to the equation fixed by Regula- 
tion H, namely, the capital structure shall be adequate in 
relation to the bank’s assets and deposits and other 
liabilities or whether they involved matters that could 
admittedly only be regulated in a Section 30 proceeding; 
or on the other hand, strictly limit evidence in the hearing 
to (1) such evidence of violation of Section 9 of the FRAct 
or of regulations demonstrably made pursuant to that sec- 
tion, as paragraph 9 of said Section 9 expressly provides, 
and (2) such evidence of the capital and the character and 
condition of Respondent’s assets and of its deposit liabili- 
ties and other corporate responsibilities as Regulation H 
expressly provides. In such latter event it seemed apparent 
that the hearing would be abortive as the Board’s wit- 
nesses from the very first testimony evidently intended to 
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try to prove an all inclusive condemnation of Respondent. 
It also appeared that both the Board and Respondent 
wanted the issue tried out as definitively as possible in this 
first prosecution for alleged capital inadequacy. As pointed 
out on the record the Trial Examiner chose the horn of the 
dilemma which provided the fullest scope to the Board’s 
representatives in the belief that overall that procedure 
would result in the fullest confrontation of Respondent by 
the Board. While recognizing some unfairness to be in- 
herent as a form of persecution by irrelevant historical 
accusations and proof, it was of some counterbalancing 
comfort to have provided thereby the exhaustion of con- 
frontation of Respondent with criticism by the Board’s 
representatives and to provide that in the decisional process 
of the proceeding objections and exceptions to the admission 
of demonstrably irrelevant, immaterial, prejudicial and 
discriminatory evidence can and will be considered and 
decided. 


The second consequence is a constructive one, namely; 


by failing to exclude irrelevant, immaterial, prejudicial and 
discriminatory material before it was fully developed, the 
record now furnishes the intrinsic basis of evaluation so 
that any impartial judge can determine what evidence 
should be struck because irrelevant and immaterial, 
prejudicial or discriminatory. 


A third finding and conclusion underlying all evaluation 
of the evidence is that the Board has never by any rule or 
regulation or interpretation of record herein established 
any yardstick, measurement, formula or criteria by which 
anyone, including the Board itself, can demonstrably and 
objectively calculate or determine when and how much the 
capital structure of any bank is inadequate. Witness 
Crosse had a formula; even Bank Examiner Walker had a 
method of calculating deficiency of capital. Witness 
Holahan had many inconsistent versions of a so-called 
form for analyzing bank capital, which despite such de- 
seription actually purports to provide a formula or method 
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for computing the capital requirements of any bank from 
facts normally disclosed by a report of examination. In 
fact every witness for the Board who purported to express 
an expert opinion on Respondent’s capital inadequacy re- 
lated his conclusion to one or more such formula, com- 
putation, ratio or criteria—and they all differed with each 
other. But none represented anything that the Board has 
ever adopted or promulgated or even communicated to 
Respondent. 


Counsel for the Board leans over so far backward in 
admitting this finding and conclusion that he argues that 
the Board (as well as Congress)—present and future—is 
ineapable of prescribing by regulation how a bank’s con- 
dition may be evaluated to determine whether its capital 
meets a standard satisfactory to the Board. He little 
realizes that his argument concedes the challenge to the 
satisfying of the meeting of the burden of proof. If the 
Board has no standard and none can be devised, how can 
the Board’s representatives demonstrate that they have by 
preponderant proof established that Respondent does not 
measure up to a nonexistent standard. The concession and 
argument further undermines the Board’s proposed action 
herein because if as every witness for the Board and as its 
counsel argues and concedes, the Board after admittedly 
regulating capital adequacy for many years has not set up 
a standard, that omission itself argues powerfully that 
capital adequacy should remain as it has continued for 
decades to be a matter of moral suasion and has not become 
a legitimate subject of penalty adjudication. Banks can- 
not trespass across non-existent boundaries. Their capital 
cannot rationally be proved to be improperly less than some 
never-known and never-knowable proper amount of capital. 
Whether the Board is not capable of fixing the boundaries 
of capital adequacy after more than 20 years of regulating 
the matter in hundreds of banks as its representatives 
argue is not at issue or important. 
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To escape from this dilemma the Board’s counsel would 
place the Board on Olympian heights, where he argues its 
decision herein, using whatever the record shows (including 
the improper enrichments attempted by whoever rewrote 
for counsel the testimony and evidence of the Board’s wit- 
nesses in his ‘‘Request for Specific Findings and Conclu- 
sions’’), would be beyond the ken of ‘‘common knowledge”’ 
and not ‘‘within the range of ordinary training”’ (CBF, 
Explanatory Notes). 


This would appear to disqualify ordinary mortals from 
making an evaluation of the evidence of record to determine 
by the ordinary methods whether a case had been proved. 
However, the APA requires the undersigned Trial Ex- 
aminer to undertake what counsel for the Board argues is 
impossible for an ordinary mortal—and the APA may re- 
quire an ordinary mortal judge or judges to review this 
case. 


In spite of this unlimited discretion or unfettered judg- 


ment approach in lieu of a standard or eriterion of capital 
adequacy, it is found and concluded that the Board is not 
on Mount Olympus; but is amenable to the procedural law 
of adjudicatory proceedings. Lawful issues must be fixed 
by due notice; trial must be conducted with due process of 
law in an impartial manner; the proponent of a rule or 
order shall have the burden of proving the known lawful 
issues by relevant, probative evidence; no party’s interest 
may be prejudiced by irrelevant, immaterial, biased, in- 
competent, or discriminatory evidence, which shall be ex- 
cluded; and no sanction shall be imposed except upon 
consideration of the whole record properly made and 
nothing but the record and as supported by and in ac- 
cordance with reliable, relevant, material, competent, proba- 
tive, non-prejudicial and non-diseriminatory evidence duly 
introduced by competent witnesses and duly probed by 
cross-examination, as may be required for a full and true 
disclosure of the relevant facts. 
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The over-all consequence of the three broad findings 
and conclusions affecting the evaluation process is the 
most astounding position of counsel for the Board that 
even at the end of all evidence taking the issues to be tried 
remain unknown and that only the Board can decide ‘‘this 
question of proof’’, i.e, what the issues are and to what 
issues proof should be addressed. He argues that at this 
point of final decision in this proceeding there is nothing 
of record from which the appropriate method of proving 
the adequacy or inadequacy of the capital of a commercial 
bank can be determined; that the Board will determine what 
was required to be proved—the facts at issue, whether such 
facts were proved by the evidence, and what the ultimate 
fact is—whether Respondent’s capital is adequate and by 
how many dollars. Thus he argues that only the Board can 
later determine what its burden of proof is in this proceed- 
ing, and whether its representatives have sustained the 
burden thus ultimately imposed upon itself. It is thus 
proposed by the Board’s representatives that the same 


ad hoc decision by the Board herein determine at the same 
time (1) what facts should have been established by pre- 
ponderant evidence in this hearing, (2) what evidence 
should have been introduced to sustain the ultimate de- 
termination herein, and (3) whether the evidence actually 
introduced—willy nilly—established the ultimate fact of 
adequacy or inadequacy. 


Board counsel’s position violates due process of law: 
Respondent had a right to be informed what facts were at 
issue before and during the trial: not merely after the trial 
is all over. 


However, in this setting an evaluation of the evidence 
must proceed. 


Certain exhibits do not require evaluation: 


(a) Non-evidentiary exhibits 1 through 33, 271, 272, 275, 
332 through 336, and 374 which are purely procedural 
papers. 
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(b) Memoranda of law: Exhs. 129, 273, 274. 


(c) Withdrawn exhibits: 141, 142, 148, pages 4, 5 and 6 
of 144, 145, 146, 165, 166, 1666A, 185, 251 and 252. 


(ad) Exhibits struck (averages of the 19 Far Western 
Banks): 141A, 142A, 143A, 145A, 146A (Ruling at 
T 59/6873), 156, 157, 158, 160, 161, 162, 163, 165A, 
167, 168, 264, 265, 266, 267, 268, 269, 270. 


Exhibits rejected: 353 (T 65/7781) and 372 
(71/8427), as to both of which offers of proof were 
made (T 65/7769 and 72/8489). The record action is 
correct. Exhibit 353 was a clear attempt to change 
Holahan’s direct evidence under cover of rebuttal. 
For Exhibit 372 counsel for the Board tendered no 
witness with competent knowledge. 


Oral testimony regarding the eliminated exhibits is 
struck. 


Certain exhibits have minimum relevance and materiality 


and they and the oral testimony regarding them require no 
attention: Exhibits 122 through 125—Respondent’s An- 
nual Reports; Exhs. 180, 224, 225, 226, 255, 256, 257, 358— 
being forms only; Exh. 331—re the FDIC, and Exhs 354, 
355, 356—Annual Reports of Transamerica Corporation. 


The correspondence between Respondent and the Board 
or the FRSF is not relevant to any violation of Section 9 
or regulations thereunder of the FRAct nor to the equation 
set forth in Regulation H. No fact therein appearing can 
possibly relate to proving the present financial condition 
or capital position of Respondent. This history was offered 
by the Board’s counsel. The use made of it by Board wit- 
nesses was intended to show Respondent as recalcitrant 
and rebellious of supervisory authority—a use relating to 
the derogation of Respondent as a problem bank because 
of its ‘‘attitude toward supervisory authority’’, as sum- 
marized by Holahan, and a use demonstrably prejudicial to 
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Respondent. Whether Respondent resented what appeared 
to its senior officers as persistent harassment and persecu- 
tion and unlawful usurpation and assertion with threats of 
dictatorial powers is not at issue herein. While the pot 
calls the kettle black and the response is well taken, as 
herein already shown, the only proper action is to strike 
the irrelevant and immaterial correspondence both because 
it is such and because it has been used in a biased and 
prejudicial manner. Its only value in this record at any 
stage of the proceeding was that it showed the development 
and persistent expression of bias and prejudice on the part 
of supervisory authority tempered by the fine attitude of 
C. E. Earhart, President of the FRSF during most of the 
period. This action leaves a record for the consideration 
of the bias and prejudice which permeates the communica- 
tions from supervisory authority. In that connection the 
tone of the correspondence can be well compared with the 
letters from J. L. Robertson, Deputy Comptroller of the 
Currency, dated March 12 and August 14, 1951, which were 
introduced by the Board’s counsel (Exh. 47, Exhibit TT). 
It can be observed that the same supervisory attitude per- 
sists from which Respondent sought to escape when it was 
converted from a national to a State chartered bank. The 
same basis of resentment by Cosgriff resulting from the 
same opinion as to the limits of lawful authority to demand 
the increase of capital by sale of stock. In fact, Robertson 
agrees with Cosgriff as to the limits of lawful authority 
vis-a-vis ‘‘inadequate capital.’? He says: ‘‘Your conten- 
tion is correct that ‘undercapitalization’, as such, is not 
governed by Iaw.’? The same saturation of invective, 
sentence by sentence, appears, e.g., ‘‘disregard of that gross 
undercapitalization’’, ‘‘continue to reach beyond your 
natural geographical boundaries’’, ‘‘your dividend pro- 
gram has been as avaricious as your lending policies”’, 
“‘no sincere intent is indicated.’’ ‘‘But the absence of any 
specific law is not germane to the legal and moral respon- 
sibilities you have...’? The threat is ‘‘to consider placing 
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your bank on the special list for frequent examination.”’ 
A Section 30 proceeding threat had previously failed. (See 
Exh. 319 through 322) 


The admission of this historical correspondence over the 
valid objection of Respondent has served, however, to pro- 
vide the basis for the evaluation by anyone willing to 
deal with underlying animus and bias which has permeated 
the testimony and evidence of the Board’s witnesses. As 
a matter of law, however, letters which are relevant merely 
to show such prejudice are not thereby rendered ad- 
missible. Therefore, responsive to Respondent’s exception 
to the admission of this correspondence, the following ex- 
hibits are hereby struck together with the oral testimony 
relating thereto wherever found in the record: Exhs. 59 
through 117, 188, 319 through 322. The earlier correspond- 
ence and related documents (Exhs. 47 through 58) have 
relevance and materiality being part of the record relat- 
ing to Respondent’s application for and admission to mem- 
bership in the FRSystem. 


Another group of exhibits must be struck both because 
they are totally irrelevant and immaterial and because their 
use as history was for the specific purpose of derogation of 
Respondent. Such use failed in its attempt. It is found 
and concluded that the FHA loan record of Respondent 
has no present relation to the financial condition of Re- 
spondent or to whether Respondent has violated the FRAct 
or any valid regulation thereunder. Whether Respondent’s 
loan record was good, bad or indifferent does not affect 
any issue of fact here involved, especially as it is, of course, 
admitted and conceded that Respondent never suffered the 
loss of one dollar by reason of making FHA loans, and 
that Respondent has almost completely ceased to make sach 
loans. While the attempted condemnation of Respondent 
for its FHA record cannot be found to have been estab- 
lished, this decision cannot be sidetracked by such a false 
issue regardless of how interesting it might be if the 
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record had the proper comparative data sought by Re- 
spondent to enable a sound finding of fact to be made. 
But whether the record is sufficient or not is academic 
because the record of Respondent’s FHA lending is ir- 
relevant and immaterial and its attempted use against 
Respondent was prejudicial and violative of due process. 
The following evidence is struck: Exhs. 34 through 46; 
159; 169 through 172; 209; 215 through 218, and all oral 
testimony of all witnesses relating to the FHA Joan record. 


Three specific spots of history were brought in by the 
Board’s witnesses for the undisguised purpose of smear- 
ing the reputations of the two senior officers of Respondent, 
Walter E. Cosgriff, President, and Kenneth J. Sullivan, 
Vice President. These instances are so blatantly prejudicial 
and so obviously foreign to the issues of this case that 
they will be summarily treated. The record has already 
been penalized greatly—and the expense to the Respond- 
ent bank and to the Board substantially increased that 
bias and prejudice could be displayed and exposed. The 
undersigned made his evaluation clear on the record re- 
garding the lack of bona fides in exploiting the matter of 
Cosgriff’s bank account—which had already been taken out 
of Respondent before the attempted derogatory use was 
made, and about the unjustified and false hue and cry about 
Sullivan’s $200,000 loan from the Central Bank and Trust 
Company of Denver, Colorado—a perfectly regular and 
proper loan on Sullivan’s personal credit as authorized by 
Max G. Brooks, President of said Central Bank of Denver. 


The third attempted injury was the introduction over 
the objection of Respondent’s counsel of the smutty wild- 
cat note which Cosgriff once wrote out longhand and sent 
to Millard. Obviously Holahan (and it appeared reluc- 
tantly Millard) attempted by publicizing in the public hear- 
ing one smutty old English word to embarrass Cosgriff. 
The undersigned delayed its introduction. Millard later 
sponsored its introduction on the public record, although he 
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had received it in an envelope addressed to him and marked 
personal and confidential. (Exh. 186) 


These three instances reveal beyond any possibility of 
dispute the existence of bias and prejudice by witnesses 
Walker and Millard of the FRSF and Holahan. The 
dragging in of these historic instances which by no stretch 
of the imagination could affect by one dollar the computa- 
tion of Respondent’s capital or its financial condition was 
completely reprehensible and beneath the public reputation 
of the Board and the FRSF. To attempt to influence the 
trier of the facts herein with such tactics was to insult the 
intelligence and the integrity of the undersigned Trial 
Examiner and the members of the Board of Governors 
who must review what its representatives have done. 


The following evidence is struck: Exhs. 186 and 187— 
the wildcat note; Exhs. 130 through 134, and 155—Walker’s 
working papers rehashing entries in Cosgriff’s personal 
bank account as far back as 1951—an account closed out 
as testified by Cosgriff before this case began. A Section 
30 proceeding had previously been threatened about this 
matter; and Exh. 135—Sullivan’s account entries; to- 
gether with all oral testimony regarding these exhibits and 
matters wherever found in the record. 


Tue Boarp’s Burner or PRoor 


Counsel for the Board has tried the case on his conten- 
tions that the issue is whether or not Respondent had 
adequate capital on October 16, 1956, and, if not, what 
was the amount of deficiency, and how long a time should 
Respondent be allowed to increase its capital to repair the 
deficiency ; and that the Board has the burden of proof. 


For the purpose of considering Respondent’s challenge 
that the Board has not met the burden of proof, the issue 
above stated will be used. Regulation H will be assumed 
(for the purpose of alternative recommended decision) 
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to be valid and controlling both as to admission of Respond- 
ent to membership (Section 5(a) and Exhs. 47 through 51 
regarding Respondent’s application and correspondence re- 
lated thereto, and Exhs. 52 through 58 relating to Respon- 
ent’s admission to membership in the FRSF) and as to 
subsequent consideration of capital adequacy. 


Counsel for the Board argues that only the Board in its 
expert judgment can determine the issue of whether or 
not Respondent’s capital was adequate on October 16, 
1956—a position Respondent calls (REF p. 113) ‘‘the 
oracular approach”’ because no objective basis of measure- 
ment or computation is used or disclosed. Holahan, the 
chief witness for the Board and architect of the prosecu- 
tion, was gradually driven to refuse to recognize the 
validity of any of the objective standards of computation 
used by the Board’s witnesses. (Exh. 178, T 18/1494- 
Crosse; T 19/1988-Marshall; T 24/2134-Millard; T 21/ 
1803-Brumbaugh) In fact, he came to the point of re- 
pudiating (and certainly rendering wholly unreliable by 
inconsistent use) even the form for computing capital 
deficiency developed by him and the Board’s staff, which 
he introduced on various conflicting basis. (Exhs. 151, 208, 
214, and 353 with offer of proof) Exhibit 208—a memo- 
randum from Holahan to his superior, Masters—dated 
February 11, 1957, leaves no doubt that the formula was 
being used to compute Respondent’s indicated capital de- 
ficiency and was originally introduced in evidence on May 
22, 1957 for that purpose. 


But Holahan and Board counsel overlooked the definitive 
and controlling past action of the Board when they aban- 
doned reliance upon the proof of facts to meet the burden 
of proof and turned wholly to reliance upon the Board’s 
oracular or subjective ‘‘expert’’ judgment, using as best 
it could the clearly incompetent and generally repudiated 
opinions of other ‘‘expert witnesses.’? The Board itself 
had previously set up for Respondent an objective standard 
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of capital adequacy, which stands as the primary measure 
of its capital requirements even under their theory of the 
Board’s power to issue Regulation H and its validity. Such 
action was the determination by the Board on February 
1, 1952 of the admissibility of Respondent to the FRSystem. 
Regulation H—1948 edition—contained the express enumer- 
ation of the matters to be given special consideration by 
the Board, which had been added by the revision of Regu- 
lation H effective January 1, 1936 (superseding the 1930 
edition) reflecting the enactment of the basic amendments 
in the Banking Act of 1935 (August 23, 1935; 49 Stat. 684, 
ch. 614) of Section 12B (the FDIC law), which became the 
FDIAct in 1950. The enumeration of matters to be con- 
sidered is identical with those which the Board of Gov- 
ernors was required by the FDIC law to consider (and to 
certify to the FDIC) when admitting a State member 
bank. Section 3 of Regulation H was added in 1936 to 
reflect this interrelationship. Taken together these sections 
recognize and prescribe the statutory duty of the Board 
in admitting Respondent to consider: 


(1) The financial history and condition of the applying 
bank and the general character of its management; 


(2) The adequacy of its capital structure and its future 
earings prospects; 


(3) The convenience and needs of the community to be 
served by the bank; and 


(4) Whether its corporate powers are consistent with 
the purposes of the Federal Reserve Act; 


and to certify such facts to the FDIC. No one but Holahan 
has suggested that the Board did not fulfill its statutory 
duty in admitting Respondent as a member bank. He 
stated on cross-examination: ‘‘I have taken the position, 
of course, that the (Respondent) bank was inadequately 
capitalized at the beginning . . .” namely, when admitted 
to membership by the Board. The undersigned thereupon 
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: ruled that Holahan could not be heard to say that because 
“‘the Board acted itself and as a matter of law they have 
got to stand on their action.’’ ‘‘The Board cannot, as a 
i matter of law ... deny now that its action at that time 
| was valid under its own regulations. It did not say, it 
gave no notice it was violating its own regulations or 
: waiving its own regulation and even though it had, there 
i is grave question as to whether the regulation of this scope 
' intended and necessarily intended to apply to every bank 
' in the System could be waived.’? (T 68/8017-8019) The 
Board was subordinate to the FDIC law on account of the 
insurance of Respondent’s deposits. It should, of course, 
be noted that counsel for the Board qualified through 
| Holahan and offered an exhibit, a computation on the 
' staff’s form, showing that Holahan calculated that as of 
i October 22, 1951, the date of the so-called membership 
| examination used in acting on the admission of Respond- 
ent, Respondent had a capital inadequacy of $752,000. (Exh. 
: 154 admitted on May 23, 1957) Of course, such evidence 
i is incompetent and prejudicial to Respondent. In 1951 the 
' Board did not have the benefit of Mr. Holahan’s form of 
: ealeulation showing $752,000 deficiency and as the record 
shows the Board measured the requirement differently. The 
use of Exhibit 154 by Holahan, however, is an admission 
that the staff’s formula was indeed used to measure 
capital deficiency, even though Holahan tries to deny that 
Exhibit 151 was so used. 


By agreement with Respondent (Exh. 50) it was under- 
stood that the dividends of Respondent would not exceed 
' $108,000 per annum until the capital funds of the bank 
have been increased through retention of earnings by a 
substantial amount: at least $600,000 to $700,000. The 
Board thus acted upon the issue of Respondent’s capital 
' adequacy. Its letter of approval expressly covered the 
i matter: ‘In approving this application the Board of 
i Governors has considered and relied upon the assurances 
given by Mr. Cosgriff’’ that certain family indebtedness 
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to affiliated banks would be liquidated within two years 
and that the capital increase stated above would be accom- 
plished. The further statement in the Board’s letter that 
its approval of membership “ig not to be construed as 
approving in any way the bank’s capital position’? must 
be read to relate to the Board’s future freedom of action 
to demand further capital increases because the sentence 
proceeds with the alternative: ‘‘or as indicating that the 
Board may not hereafter insist on an increase in the 
bank’s capital or on the correction of any undesirable 
condition.’ On review of the express and numbered con- 
ditions and the entire letter it is farther found and con- 
eluded as stated on the record that the Board determined 
that Respondent’s capital was adequate as a matter of 
law when Respondent was admitted to membership. It is 
also found and concluded that the Board considered and 
approved the other elements enumerated in Section 5(a) 
of Regulation H, namely: 


(1) Financial history, which included obviously knowl- 


edge of the controversies Respondent had been 
involved in with J. L. Robertson, as Deputy Comp- 
troller of the Currency, as revealed in the letters 
(Exhibit IIT) attached to the application. 


Financial condition, which included perforce an 
evaluation of the character and condition of its 
assets; the market value and the book value of its 
bank building; the quality and collectibility of its 
loans, including its FHA loan record up to February 
1, 1952, and its lending area and its installment loan 
operations and its loans to finance companies and 
its loans secured by bank stocks; and its deposit 
liabilities, including its correspondent bank deposits 
and its deposits of public funds; and its other cor- 
porate responsibilities, including any contingent 
liabilities and its policies regarding loan participa- 
tions. 
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(3) Future earning prospects, including its savings de- 
partment practices and policies, its wage and salary 
and pension policies, and its loan (and other 
potential) loss record and prospects including accrual 
practices and policies relating to security invest- 
ments and other items susceptible to accrual account- 
ing. 

Character of its management, including the composi- 
tion of the board of directors who were then as 
now professional and working bankers and not mer- 
chants, bakers and candlestick makers—or, as Coun- 
sel Billings remarked ‘‘shrimpboat operators’’; and 
including the operating arrangements (such as 
internal audits and checks) and public relations 
policies and attitudes; and especially the attitude of 
Walter Cosgriff (and the rest of the management) 
toward supervisory authority, which was expressly 
before the Board in the Robertson letters attached 


to the application and in the whole file of super- 
visory reports of examination and correspondence 
thereon while Respondent was a national bank, and 
which was specifically known to the Board through 
conferences which are reflected in the letters of that 
admission and conversion period. (Exhs. 48 through 
58; and for example Exhs. 319-322). 


The convenience and needs of the community to be 
served by Respondent, including expressly the ex- 
tended wholesale market area which Respondent 
served—an area substantially more extended in 
1951-52 than in 1956. 


Holahan’s testimony regarding special factors illustrates 
the scope of consideration required by statute (FDIAct) 
and Regulation H, Section 5(a) to be made by the Board 
in passing upon the admissibility to the FRSystem (and 
the insurability of the FDIC) of State member banks. 
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Holahan and Counsel for the Board, however, completely 
ignored the pregnant effects upon their issue of capital 
adequacy and their burden of proof of the resulting demar- 
cation for Respondent of an objective standard with which 
to measure the effects of Regulation H’s promise to main- 
tain adequate capital, namely, that after admission to 
membership Respondent under the assumption being made 
could be required to maintain its capital fands in as strong 
a position relative to its assets and liabilities as had been 
approved by the Board when it was admitted. Correla- 
tively if in meeting the burden of proof herein the Board’s 
witnesses had established that Respondent’s capital posi- 
tion had deteriorated measurably since its admission to 
the FRSystem, then a factual basis would have been estab- 
lished for arguing the law of this case. But the facts do 
not support such a proposition advanced by counsel for 
the Board only in rebuttal argument. There are several 
indications that Holahan was well aware of this situation 
and realized that he could not meet such burden of proof, 
namely, that Respondent’s capital position had deterio- 
rated. The first indication is that he tried to depress 
Respondent’s capital position at admission—carrying for- 
ward, in effect, the position which had been taken so 
strongly by J. L. Robertson, as Deputy Comptroller of the 
Currency, Holohan’s former superior, just prior to Re- 
spondent’s conversion from national to State charter. 
(Letters attached to Respondent’s application, Exh. 47; 
Exhs. 319-322; and Holahan’s Exhibit 154). In so doing 
he contradicted the Board’s determination in February 
1952. The second indication is that Holahan has admitted 
under cross-examination that in his opinion Respondent’s 
“capital is adequate if we are assured of a maintenance 
of our present high level of Economy.’? (T 27/2613) It 
must be presamed that the Board discounted the future in 
admitting Respondent. Hlolahan also admitted when chal- 
lenged on cross-examination with Exhibit 306 that the 
primary risk risk asset ration for Respondent was in Octo- 
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ber 1956 approximately the same as it was in October 1951 
when it was examined for membership. 


Respondent has come forward with proof to show that 
by every test and screen used by the Board’s witnesses 
its capital position is as strong as it was when it was 
admitted. Although a finding and conclusion to that effect 
is sustained by the preponderance of competent and proba- 
tive evidence such finding and conclusion exceeds the re- 
quirements of law in this case. The Board has the burden 
of proof of the contrary, which conclusion the evidence 
does not sustain. The Board witnesses have not shown 
that Respondent’s capital adequacy position is not as 
strong as it was when Respondent was admitted. Respond- 
ent’s brief (REF pp. 124 through 296) summarizes the 
evidence correctly and is hereby approved and adopted as 
detailed findings and conclusions herein. 


The following detailed findings and conclusions are 
selected merely to illustrate the conclusiveness of the com- 


parative data. All comparisons are made as of the date 
of admission examination, October 22, 1951, with October 
16, 1956, the test date of examination herein. 


The most commonly used ratio is the primary risk asset 
ratio of capital to total assets less cash and United States 
Government securities. The 1951 ratio was 8.34 percent; 
the 1956 ratio was 8.33 percent (Exh. 306). The ratio 
of capital to total assets used by Greensides (T20/1683) 
improved from 4.20 percent in 1951 to 4.37 percent in 1956. 
The ratio of capital to deposits improved from 4.4 percent 
in 1951 to 4.5 percent in 1956. Shaw used this ratio. In 
the interval deposits had increased 41.95 percent, loans 
and discounts 49.17 percent, total assets 41.98 percent, 
risk assets 48.18 percent, and capital funds had increased 
48.02 percent (Exh. 306). Respondent’s growth between 
1951 and 1956 was reflected in increased deposits, loans, 
assets and capital funds in approximately the same per- 
centages. Respondent had maintained its capital in approx- 
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mately the same proportion to its growth in volume of 
busines which obtained in 1951 when the Board approved 
its membership. 


Net current earnings before income taxes (net earnings) 
as a percentage of total deposits was .73 percent in 1951 
and 1.04 percent in 1956 for an increase of 42 percent. Net 
earnings as a percentage of total earnings was 22.4 percent 
in 1951 and 23.9 percent in 1956 for an increase of 6.7 
percent. Net earnings as a percentage of total assets 
were .69 percent in 1951 and .98 percent in 1956 for an 
inerease of 42 percent. 


Loans as a percentage of deposits were 45 percent in 
1951 and 44 percent in 1956, or practically unchanged 
(Exh. 139). Loans as a percentage of total assets were 
43.68 percent in 1951 and 45.90 percent in 1956 (Exh. 306). 
As to losses on loans, Holahan admitted that Continental’s 
record cannot be considered serious (T 65/7669, 7811). 
Rasmussen stated that he did not see how the loss record 
of Respondent can be regarded as unfavorable (T 52/5925). 
He also comments that what counts is the long-run record 
because any bank may show variations between years. 
Respondent’s loan loss percentage was .2 percent in both 
1951 and 1956 (Exh. 303). 


Cash dividends as a percentage of capital increased from 
4.7 percent in 1951 to 6.2 percent jn 1956 after the promised 
increase in capital. Holahan admitted (T 68/8013) as a 
correction of erroneous testimony (T 65/7668) that more 
than $700,000 had been added to capital funds from re- 
tained earnings before the dividend rate was increased. 


Circular reasoning was used by Holahan as had been 
done by J. L. Robertson as Deputy Comptroller of the 
Currency when he complained of an “‘avaricious’’ dividend 
policy. A high dividend rate reduces the amount of sur- 
plus earnings retained as capital funds. Assuming capital 
to be inadequate, high dividends are viewed as adverse. 
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Therefore, having begged the question, high dividends are 
an adverse factor and additional capital is required to 
compensate for high dividends. 


The percentage of loans to deposits was 45 percent in 
1951 and 44 percent in 1956. The percentage of loans to 
total assets had increased only from 43.68 percent in 1951 to 
45.90 percent in 1956 (Exhs. 173, 306). 


Treating Respondent’s own-plan loans in the same man- 
ner that they were treated in Exhs. 151 and 214 by Holahan, 
Respondent’s risk asset ratio would be $1 to $8.88 or 11.3 
percent in 1956, or about the same as the 1951 figure of $1 
to $8.60 or 11.6 percent (Exh. 150). Holahan erroneously 
charges that risk assets increased approximately fourteen 
times as fast as capital funds and reserves (T 65/7666). 
Exhibit 306 shows that risk assets had increased 48.18 per- 
cent over 1951 while capital had increased 48.02 percent. 


Holahan erroneously charged (T 65/7666) that Respond- 
ent’s installment loans are being made over a relatively 
wide area in October 1956. The testimony of Gustafeson, 
Respondent’s installment loan officer (T 35/3524-3828) and 
his map Exhibit 228 show clearly that the widest lending 
area existed in 1951 in which year it was reduced, with 
subsequent reductions in succeeding years, so that by 1956 
Respondent’s lending area was only about one-third of 
the area being served in 1951 when the Board examined 
Respondent for membership. 


Holahan erroneously disparages Respondent’s FHA 
Title I in comparison with Respondent’s own-plan loans 
(T 65/7666). The lifetime loss record on own-plan loans 
as of the end of 1956 was only .70 percent (Exh. 223). 
The lifetime claim ratio on Title I loans as of the same date 
was 3.05 percent (Exh. 215). The delinquency ratio for 
1956 in the own-plan loans which largely replaced the FHA 
Title I volume was well below the average for the mountain 
region as complied by the American Bankers Association 
(Exh. 233). 
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Holahan erroneously criticized the deposit structure and 
volatility. In 1951 65.40 percent of its total deposits were 
in demand deposits and 34.6 percent in time deposits. In 
1956 64.34 percent were in demand and 35.66 percent were 
in time deposits. The only measurable change in deposits 
was the reduction of other banks’ deposits from 19.19 per- 
cent in 1951 to 16.68 percent in 1956 (Exhs. 309, 310). 
Holahan alleged that such deposits were the most volatile. 
During this period deposits increased 41.95 percent while 
accounts increased 48.02 percent (Exh. 306). 


The fallacy of Holahan’s demand for $3 million addi- 
tional capital was disclosed at T 68/8016 where it was 
shown that adding the $3 million to the actual increase in 
capital between 1951 and 1956 (Exh. 306) would be requir- 
ing a total capital increase over the 1951 figure of 200 per- 
eent. No record figure supports any appreciable required 
increase. 


Certain other so-called special factors sometimes charac- 
terized by Holahan as adverse factors were developed by 
Holahan with such persistent repetition that Respondent’s 
brief (REF p. 136) correctly describes his testimony as 
“continuing ad infinitum and ad nauseam’’. There mere 
enumeration of these matters in the record demonstrates 
that they were of necessity considered and weighed by the 
Board at the time of the admission of Respondent to 
membership. 


Respondent’s brief points out (REF p. 138) that Holahan 
is merely continuing the same charges made in even 
stronger terms by J. L. Robertson, as Deputy Comptroller, 
which accusations were obviously before the Board when 
it approved Respondent’s application for membership. 
For example, past due loans were 4.8 percent in October 
1956, They were 6.6 percent in the membership examina- 
tion in October 1951 or 37 percent greater when the Board 
approved its membership. In his letter of March 12, 1951, 
Deputy Comptroller Robertson charged that Approximately 
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70 percent of Continental’s capital funds were vested in 
loans classified or otherwise criticized. In October 1956 
Wilkinson classified loans equal to 64 percent of capital 
(T 17/1307) a figure substantially excessive but sub- 
stantially reduced by payment of classified loans in full 
during the hearing. On rebuttal Holahan made a final re- 
vised attempt to make weight from criticism of so-called 
adverse factors which were not capable of mathematical or 
qualitative measurement. It is found and concluded that 
Vice-President Sullivan at T 72/8464 and following effec- 
tively rebutted Holahan. (REF pp. 139-144) 


It has not been shown what license Holahan received to 
second guess the Board’s determinations made in approving 
Respondent’s membership (T 16/1200-1202; 68/8013). But 
no such license would make his opinions competent evi- 
dence or change the factual situation of approval by the 
Board of Responent’s admission to membership. 


It is found and concluded that the Board has failed to 
establish by preponderant evidence that Respondent’s 
capital position is worse than it was when the Board ap- 
proved its membership in the FRSystem as a State mem- 
ber bank but that the preponderance of evidence of record 
herein establishes the converse fact, to wit: that Respond- 
ent’s financial condition, earnings prospects, character of 
management, and the relation of its net capital and surplus 
funds to the character and condition of its assets and 
to its deposit liabilities and other corporate responsi- 
bilities are as favorable as they were when the Board ad- 
mitted Respondent to membership in 1952, and that, there- 
fore, the Board has failed to sustain the burden of proof 
which it lawfully would have under the assumptions being 
made in this section of the recommended decision. 
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OrgeratineG Ratios 


The FRBank publish operating ratios. (See Exhibit 
342) President Harhart of the FRSF referred to them in 
his covering letter as follows (in 1950, 1951, 1952, 1953) : 


“(Ideal standards of operation are not defined by the 
ratios in this report. These ratios do, however, depict 
the average experience of groups of banks. The 
groups have been arranged so that you may make 
comparisons of your bank’s operations with banks of 
comparable total deposits, loan ratios, and time de- 
posit ratios as well as with banks in your state or area 
and the District. Persistent differences between the 
ratios for your bank and the average ratios for the 
several groups comparable to your bank may point up 
significant factors affecting operations favorably or 
unfavorably. Close examination of such differences 
may point out favorable courses of future action.’’ 


President Mangels in 1955 and 1956 referred to them as 
follows: 


“In presenting these ratios, we have continued to fol- 
low the practice of providing breakdowns by state, size 
of bank, time deposit ratios, and loan ratios. This 
offers each member bank an opportunity to compare it- 
self with groups of banks in terms of several charac- 
teristics. It should be understood, however, that the 
published ratios reflect only a composite experience of 
different groups of banks. Variations of the ratios of 
your bank from the average for a relevant group of 
banks merely point to differences which you may wish 
to evaluate.’’ 


Witnesses Langham and Holahan introduced a tremen- 
dous volume of statistical exhibits and testimony, which 
show operating ratios for various groups of banks from all 
6400 member banks in the FRSystem, to all the member 
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banks in Utah, and which reflect among others the ratios 
of net profits to capital, dividends to capital, net operating 
earnings to total assets, net operating earnings to gross 
operating earnings, net loss on loans, primary risk asset 
ratios. 


In contrast to the use of such ratios and averages of 
ratios which reflect, as to each ratio or average of ratios a 
fractional abstract picture and as to the whole range of 
ratios an abstract, statistical, composite view of the ex- 
perience of the different groups of banks, Holahan used 
the statistical averages of operating ratios and other 
statistics developed for him by Langham as whipping posts 
for Respondent. Such averages became the norm with 
which Respondent’s ratio was compared or contrasted with 
condemnatory evaluation by Holahan, not merely as points 
of ‘‘differences which you may wish to evaluate”’ (Mangels) 
or as ‘‘average ratios for the several groups comparable to 
your bank’? which ‘‘may point up significant factors af- 
fecting operations favorably or unfavorably’? and which 


“may point out favorable courses of future action’’ (Har- 
hart). 


Because of the extreme volume of the statistical material 
introduced by Holahan and statistical witnesses for the 
Board and the fact that the comparative use of this statis- 
tical material by Holahan and other Board witness is 
found and coneluded to be both irrelevant and immaterial 
and in addition to be violative of the due process of law 
and unfair, the analysis of this material will not be ex- 
haustive but illustrative and as brief as possible. 


Tt will be shown that whether the ratio of capital to total 
assets less cash and United States Government securities of 
Respondent (as for example 8.33 percent in 1956) is larger 
or smaller than 14.6 percent average of the ratios of all 
member banks in 1956 or than 15.8 percent for all member 
banks in the 12th FRDistrict or any other average percent 
for any other group of banks is irrelevant and immaterial 
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to any issue of fact in this case (Exhs. 306 and 342; REF p. 
153). The same conclusion is made for every ratio com- 
parison made by the Board’s witnesses, except the com- 
parison of Respondent’s figures and ratio based on Re- 
pondent’s figures of one point or period of time with such 
figures or ratios of Respondent for another period of time. 
The compelling reasons are the same as to all the compari- 
sons of Respondent’s ratios with the average ratios (how- 
ever derived) of any and all of the groups of banks shown 
by Holahan and others. 


Neither the Board nor any supervisory authority has 
determined (or even asserted or suggested) that the aver- 
age ratio with which Respondent’s ratio is compared either 
favorably or condemnatorily is the correct, acceptable, ap- 
proved, normative, controlling ratio for any bank to have 
for any purpose including being deemed consistent with 
capital adequacy. Hence, as a comparative norm it has no 
standing or competence and agreement with it or difference 
from it either above it or below it proves nothing in any 
way in this case. Holahan and Board counsel admitted 
this, and under cover of rebuttal counsel for the Board 
introduced Witnesses Rice and Schwartz and a brand new 
affirmative case to attempt to salvage something from the 
multi-thousands of dollars spent on preparing these operat- 
ing ratio statistics, which new statistical case as will be 
shown and found and concluded produced no probative 
evidence. Yet Holahan and Millard deliberately use each 
average produced from the group figures and ratios as 
though the law and regulations require every member bank 
to maintain each of the ratios at least equal to the average 
ratio of some group. However, they were never quite wil- 
ling to say to which groups’ averages, and whether all of 
the averages or to which of such averages, Respondent’s 
ratios had to conform. The same average ratio also changes 
for each period, No one knows when it is correct. But 
when the comparison was deemed unfavorable Respondent 
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was condemned, and if the ratio hinged on capital then 
Respondent needed more capital. 


No claim was made and certainly no proof was offered 
that the average used as a normative whipping post had 
any existence other than that of a statistical figure. There 
was not shown to exist any bank that experienced that 
statistical average ratio. Respondent was being compared 
to a mathematic. Because Respondent in any one or more 
ratios does not conform to a computing machine figure— 
otherwise not shown to represent any reality such as 
another bank—does not become a fact having any reality 
other than mathematical; and clearly proves nothing. Why 
should Respondent be required to maintain one or more 
(or all so far as the evidence and briefs show) ratios con- 
forming to a conceptual average ratio that no one has 
shown than any other bank has or ever had. 


The evidence does show that each average ratio (whether 
from aggregate dollar amounts or from averaging the in- 
dividual ratios) for each selected group was the result of 
combining the figures or ratios above and below the average 
and that Bank A, for example, would be above the average 
in the computation of one average ratio but below the 
average in another computation, or otherwise stated the 
banks in any group stood in different rank as to the 
average in each computed average ratio. No bank was 
shown to be ranked as any number (such as three for 
example) in computing all of the separate ratios. These 
facts further destroy the possibility that Respondent is 
being compared to any other bank rather than to a mathe- 
matic, which proves nothing. 


The essence of the mathematics of deriving average 
ratios requires use of individual ratios below the average 
in order to get an average. This fact introduces dis- 
crimination against Respondent and any bank required by 
supervisory pressure to approach any average ratio. Even 
if the average ratio had been made a norm or standard 
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its application would be discriminatory at any point of 
time against any bank. 


The use of an average as a norm is a delusion in any 
event. No sooner has any ratio, which is either lower or 
higher, been changed (by increase of capital or otherwise) 
to become the average than the supervisor has a new 
average. Millard saw this but passed it off. He said: 
‘“‘Now, the position can be taken that the average consists 
of the good and the bad and the indifferent, and that if 
you take hold of the bad and raise them, the average... 
rises. Well, that is mathematically correct, yes, but it 
would only rise to a certain limit. The bankers of this 
country are not overcapitalizing themselves and placing 
themselves in a position where they can’t get a reasonable 
return on their investments.’? So he knows ‘‘no reason 
why the Continental .. . should not shape up capital-wise, 
and be in a position comparable to all the banks that are 
members of the Federal Reserve System’’ and he thinks it 
“¢ig a reasonable approach, to think in terms of average.’’ 
“The way my mind operates is this: That they at least 
ought to be as good as the average... . we would like to 
have them better than the average.’”’ (T 24./2134-2135) 


The use of the confidential bank data involved in com- 
puting the ratios and averages violated the due process of 
law and the evidence produced by the comparisons became, 
as a matter of violating the 5th Amendment to the Con- 
stitution, incompetent and must be eliminated from the 
record independent of the consideration of any of the 
weaknesses, fallacies, prejudice or discrimination involved. 
Respondent persistently sought the raw bank data from 
which the statistical averages used against Respondent 
were abstracted with which to probe, challenge or rebut 
the evidence, all of which was refused as confidential. 
While it is apparent that every bank in the FRSystem is 
not comparable to Respondent, it was never permitted for 
Respondent to obtain the profile of any single bank used in 
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any group of banks, with the ratios of which it was com- 
pared, so that Respondent was rendered incapable of even 
challenging the comparability of the banks composing any 
of the groups. 


Holahan displayed in the use of this comparative evi- 
dence the range and vehemence of his bias and prejudice 
against Respondent. His own evaluation of this material 
made early in the hearing was high, with it he would show 
how bad Respondent really was—the worst bank in the 
FRSystem! No purpose is served by enumerating the 
varied and repeated modes of castigating Respondent used 
by Holahan based upon these prejudicial and discriminatory 
comparisons that proved nothing. His favorite mode was 
to personify the percentage which became a shining model 
bank with which Respondent was disparagingly compared. 
A favorite euphemism of Holahan’s was that these statis- 
tical averages of the various ratios of the various com- 
ponents of the assets and liabilities and the operations of 
the banks became ‘‘the composite judgment of bankers.’’ 
He rolled this phrase out repeatedly and accused Cosgriff 
of being insensitive to what the bankers thought. On 
analysis of the complexity within a bank of the factors that 
control what any and each ratio turns out to be on any date 
or during any period, most of which factors are sub- 
stantially beyond the direct control of the directors and 
officers who operate the bank, it is apparent that this is a 
high sounding phrase not bottomed in any conceivable 
reality. One might as practically remark that the introduc- 
tion of an error into the computations of ‘‘Univac’’ of- 
fended his mechanical conscience. Both fallacies personify 
statistical processes. 


It is found and concluded that the comparative statis- 
tical evidence and testimony introduced by Holahan and 
Langham and used by others is both irrelevant, immaterial 
and incompetent and in addition prejudicial and discrimin- 
atory and that due process requires it to be struck from the 
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record and not be used in any determination of any issue in 
this case. The evidence regarding Respondent in such ex- 
hibits is probative and was used by consent. It is not 
struck. 


Without limiting the generality of this ruling or attempt- 
ing to enumerate every exhibit and the correlated testimony 
affected by this ruling to strike, the following exhibits and 
related testimony is struck: Exhibits 141A, 142A, 143A, 
144, 144A, 145A, 146A, 147, 148, 156, 157, 158, 160, 161, 
162, 163, 165A, 167, 168, 179, 189, 190 through 206, 342, 
343, 344, 345, 346, 347, 348 and 349. 


The statistical evidence based on the comparative average 
ratio evidence which has been struck can have no founda- 
tion and is, therefore, strack including all the evidence of 
Witness Rice and Schwartz. In any event the testimony of 
Rice and Schwartz failed to have any probative value for 
the reasons clearly set forth by Witness Randa. (T 
70/82044f.) 


Witness Rice disclaimed any competence to determine 
whether any of the comparisons he had studied were valid; 
he relied solely upon Holahan’s evaluation. Randa cor- 
rectly evaluates the descriptive evidence as invalid because 
no indepent statistical verification was made or shown of 
the criteria themselves by showing some statistically 
significant deviation or increase in the distribution 
frequency of unfavorable consequences to the bank, its 
employees, or customers or the public. Rice added pre- 
cisely nothing having any probative value. He admitted 
that he had described distribution only and left to others 
competent in the banking field to evaluate the dispersion he 
showed. Schwartz also failed to meet the standard of 
statistical proof. He fell back upon his banking expertise 
and abandoned being a statistician under cross-examination 
and relied then upon assertions unsupported by any cited 
facts and broad opinions the competence of which, if any, 
certainly lies outside the area of statistics. For all practical 
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purposes the testimony of Rice and Schwartz can be 
ignored even if the basis for it had not been struck. Rice 
quite frankly admitted the lack of probative worth in his 
testimony. 


Even if the opposite were true, the evidence produced by 
both Rice and Schwartz is infected with the same infirmity 
which destroys the statistical comparative evidence of 
Holahan and Langham, namely; violation of due process of 
law by the use of confidential bank data which was denied 
to Respondent. It is, therefore, found and concluded that 
the evidence in its entirety of Witness Rice and Schwartz 
is struck. 


Reports oF EXAMINATION 


The test basis for capital adequacy selected by the 
Board originally was the Report of Examination as of 
March 12, 1956 (Walker report). But when evidence was 
introduced the Report of Examination as of October 16, 
1956 (Wilkinson report) was available and became the 
test basis in this case by the affirmative admission of 
counsel for the Board, which was construed as constituting 
a stipulation between the parties. It is the stipulated posi- 
tion of the parties that whatever test of capital adequacy 
is to result from this hearing the test date to be use is 
October 16, 1956. The Board’s case stands therefore upon 
the Wilkinson Report. 


Respondent demanded and was denied access to the so- 
called confidential sections of the Walker and Wilkinson 
reports; but as herein before reviewed the Board reversed 
itself many months after the taking of evidence was com- 
pleted and offered to Counsel Billings access to examine 
the two confidential sections, which offer Respondent did 
not accept for the stated reason that to use such material 
at that date would require a complete new trial of the case, 
and in any event other confidential data was still being 
denied by the Board. At this juncture the Board’s initial 
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brief, Respondent’s answering brief, and the Board’s reply 
brief having been served under the stipulated time schedule 
for holding the record open for that purpose, the three 
briefs were dated November 3, 1958 and on motion of 
Respondent concurred in by counsel for the Board the 
record was closed on that date. 


On this state of facts, what does due process of law re- 
quire be done about the Walker and Wilkinson reports, 
which by the Board’s admission became incompetent evi- 
dence by the denial of the use by Respondent of the con- 
fidential sections? 


The undersigned Trial Examiner made a finding on the 
record that the potential use of the confidential sections 
would require a new trial. It is found and concluded that 
the attempt to cure the violation of the due process of law 
admitted by the Board itself to have occurred when the 
confidential sections were denied to Respondent came too 
late and was nugatory. Availability at that late date merely 
imposed further expense of another trial upon Respondent. 
Respondent could by such piecemeal reversal of the re- 
fusal by the Board to make available to Respondent item 
by item the data to which Respondent claims the same due 
process rights be compelled to retry its case or revamp its 
defense a substantial number of times, which tactic alone 
constitutes harassment and a denial of due process of law. 
In any event, with the assent of the Board’s counsel the 
record closed without any attempt to retry the case to cure 
the admitted unfairness. Therefore, Exhibits 128 and 
139—the Walker and Wilkinson reports, and all testimony 
of any and all witnesses given in any reliance thereon is 
stricken, including but without limitation thereto, ad- 
mittedly Ahlf, Brumbaugh, Crosse, Greensides, Holahan, 
Jennings, Marshall, Millard, Schwartz, Shaw, Sutherland, 
Walker and Wilkinson. 


In this connection subsidiary findings are appropriate. 


159 


Walker’s report is irrelevant and immaterial to the 
financial condition of Respondent seven months after 
Walker examined the bank as of March 12, 1956, and to the 
facts covered by Wilkinson’s report as of October 16, 1956, 
and to any fact at issue in this case. The use of the Walker 
report and testimony was prejudicial both because the 
comparative study of the two reports intrinsically estab- 
lishes that the Walker report was punitive and biased. 
This fact was reinforced by the demeanor, attitude and 
tactics of Walker on the witness stand as was noted by 
the undersigned on the record during Walker’s appearance 
as a witness. An unconscious admission of such situation 
exists in the most anomalous attempt by counsel for the 
Board (as then noted by the undersigned) to use Walker to 
explain orally and by Exhibit 337 the differences in sub- 
standard classifications ($2,173,542) by Wilkinson as of 
October 16, 1956 from those by Walker on March 12, 1956. 
Walker had not been in the bank since March 1956. How 
could he conceivably explain the what or why of Wilkinson’s 
evaluation as of October 16, 1956. What he was attempting 
to do was to explain away his unreasonably punitive 
criticisms under the most nebulous substandard classifica- 
tion. It is, therefore, found and concluded that the Walker 
report—Exhibit 128—is both irrelevant and immaterial and 
punitive and prejudicial. 


All exhibits dependent in any degree upon the Walker 
and Wilkinson reports are hereby struck, having been 
rendered incompetent in whole or in part. 


It should be noted that all of the earlier reports of ex- 
amination of Respondent are also irrelevant and immaterial 
to any fact at issue in this case as not probative of any 
phase of Respondent’s condition or results of operations as 
of October 16, 1956. However, no particular use thereof 
was attempted and no objection to such evidence was made. 


Even if for the reason given the so-called expert testi- 
mony was not struck, it would be subject to being struck 
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for other reasons. Counsel for the Board has based his 
ease upon the proposition that only the Board has been 
delegated the authority and the expertise to determine 
capital adequacy. Inconsistently he argues the expert wit- 
nesses furnish the critical opinion evidence. But no one has 
shown how or why these witnesses have acquired the com- 
petence to pass upon the ultimate question at issue. 


Particularly as to some witnesses, ¢.g., Bank Examiner 
Walker (one of many whom Millard said have the function 
of getting the facts), Sutherland, a bank president, Shaw, 
a college professor: what qualifies them to convert their 
opinion into evidence having weight as to Respondent’s 
capital adequacy? As to all the witnesses: who delegated 
to them the official authority and competence which Board 
counsel argues only the Board possesses? As to their 
opinion which range widely and which use a variety of 
grounds, where is the standard to test which opinion has 
the most weight or is this by majority vote? Several base 
their opinion, as Millard does, on average ratios, which 
have been shown prejudicial and discriminatory, and which 
fact renders such opinion evidence incompetent. All rely 
on the Walker and Wilkinson reports, and several used 
and had available the confidential sections, which rendered 
their opinion evidence incompetent. None except Shaw and 
Holahan revised their testimony to adjust it for changed 
factual situations of record, which rendered their testi- 
mony without factual foundation. The formulae relied 
upon such as Crosse’s method of computing and the staff’s 
form of calculating capital requirements are merely boot- 
strap assumptions, thought up by the users, and without 
any competence or authority and in turn based upon the use 
of confidential bank data of the types sought by and denied 
to Respondent, and hence rendered incompetent by use of 
such undisclosed confidential data. Holahan asserted that 
the percentages used in the staff formula were the result 
of the experimental application of such percentages to 
thousands of banks. But he furnished only his assurance 
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that they were the right ones while revealing the non-due 
process use of confidential bank data denied to Respondent. 


It is, therefore, found and concluded that the opinion 
evidence regarding the capital adequacy of each and all 
of the Board’s witnesses and the exhibits related thereto 
must be struck for the want of competence and lack of pro- 
bative value, including Exhibits 151, 178, 210-214. 


Buss and Presvpice 


Respondent has charged bias and prejudice and the 
undersigned has made findings and conclusions indirectly 
establishing the existence of prejudice in the testimony of 
various Board witnesses. This issue goes both to weight 
of evidence and to due process of law. It is crucially 
determinative in this case. Taken together with the use of 
the iron curtain of confidentiality, which in many instances 
was drawn on a non-bona fide basis, and the tactic of un- 
supported assertions made with cathedral ordor, the per- 


vading presence of prejudice rendered many factual state- 
ments suspect. It is, therefore, proper and necessary to 
deal with this subject definitively by express findings and 
conclusions. 


Certain findings and conclusions relate to all of the 
principal witnesses of the Board: others bear upon certain 
| witnesses only, which compels particularity otherwise de- 
sirable to avoid. 


Most of the Board’s witnesses on inadequacy came to 
their testimony with strong prejudgment of Respondent’s 
inadequate capital and clearly defined pre-established con- 
; ¢lusions based on having seen only one side of the factual 
picture. Most of them did not return to correct their 
| testimony even when rebuttal evidence destroyed their 
underlying assumptions. Professor Shaw was surpris- 
| ingly hostile both in content and demeanor. He created the 
impression that his employment by Holahan to testify for 
the Board’s case required him to become partisan. In such 


sense the Board’s witnesses who were asked to determine 
whether Respondent’s capital was inadequate were prej- 
udiced: they had formed their judgment before the trial 
and had only one purpose, namely, to support the charge 
that Respondent had inadequate capital, Wilkinson was 
not prejudiced. Jennings, Crosse and Greensides did not 
appear to be happy with their participation in the hearing. 
Their attitude in testifying was the opposite of enthusiasm, 
which marked the attitude of Walker and Holahan. 


Respondent’s exception taken to the Board’s refusal to 
furnish Respondent with the facts in camera preceding the 
vote to initiate this proceeding raises the issue of whether 
there was prejudice involved in the originating of this 
trial. As to this issue the record is not adequate to permit 
the undersigned to do more than to refer to the patent bad 
blood between J. L. Robertson and Cosgriff revealed by 
uncontradicted evidence in letters introduced by the Board 
and Respondent as well as in Cosgriff’s testimony. 


As heretofore determined prejudice was disclosed by the 
nature of the testimony in many instances, regardless of 
the demeanor of the witness at that time. For example, 
Millard assumed a most suave attitude when attacking 
Cosgriff’s so-called attitude to supervisors. But he used 
irrelevant and immaterial material in a prejudicial man- 
ner, e.g., the 40-word longhand note initialled by Cosgriff 
sent to Millard in an envelope (Exh. 186) plainly marked: 
PERSONAL & CONFIDENTIAL, stating “Tt will be just 
as easy to get more capital out of me as it would to’’ per- 
form a described unusual operation on a wildcat. Actually 
the undersigned gained the clear impressions that Millard 
agreed with Cosgriff’s note and was not in fact shocked by 
any of his wild-west language. 


Some of the witnesses displayed prejudice by the way 
they demeaned themseleves as witnesses. Walker and 
Holahan were avid in volunteering derogatory testimony, 
often unresponsively even to questions of their own counsel 
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and frequently evasively under cross-examination. Walker 
was generally gruff; Holahan generally enjoyed his sorties 
in attack. Both demonstrated beyond any question that 
their main interest was to make accusations. When im- 
peached—as they were frequently by the facts or by their 
own inconsistency and errors—their tactic was to ignore 
the correction and renew the attack in some other direction. 
Evasion was disguised by resort to confidential material 
and ex cathedra pronouncements of experience in this field. 
In many instances the alleged support for their testimony, 
which the cross-examination sought to test, could have 
been disclosed, if they had in fact corroborative evidence. 
It was prejudicial to rely on pompous pronouncements 
called ‘‘expert’’ rather than produce the underlying facts, 
if they actually would have lent support. 


It is found and concluded that prejudice permeated most 
of the testimony of the principal Board witnesses who gave 
opinions on the capital inadequacy of Respondent. 


Request ror Srecrric Finpincs anp CoNCLUSIONS 


The initial brief of counsel for the Board took the form 
(in 547 pages) of a complete rewriting of the case. Num- 
bered findings (324 of them) constitute counsel’s request 
for findings. The undersigned Trial Examiner refuses to 
adopt any of the proposed findings and conclusions. Ex- 
cept for the unusualness of the action, which is, however, 
warranted, he would strike the ‘Request for Specific Find- 
ings and Conclusions’? from the record for the following 
reasons: 


It violates the proper function of a brief in support of 
the Board’s case, which is to analyze the evidence that is 
in dispute and abstract it for the benefit of the trier of the 
facts. Candor requires the admission of facts not remain- 
ing in dispute. Issues of law should be argued. The 
document filed does none of these things. Issues of law 
were ignored. Issues of fact were not presented either as 
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controverted or as admitted. As stated above this is an 
edited rewriting of what Board witnesses presented (or 
wish they had said). New material admitttedly has been 
added. Counsel acted under the stipulation for the use of 
published evidence as though the stipulation would allow 
the parties the unlimited freedom to pick up and use any 
information from any issue of the Federal Reserve Bulletin 
because certain references in sworn testimony (subject to 
cross-examination) had been made to certain identified 
material in certain specific issues of that publication. There 
is nothing unusual about permitting official notice of the 
entire related material from which parts have been utilized. 
Counsel well knews that the mere fact that a quotation 
from one issue of the New York Times, for example may 
have been used by a witness does not by any process open 
to the parties the use of factual material from any and 
every issue of the newspaper ever published. By ignoring 
the facts that Respondent’s witnesses proved and the 
corrections which cross-examination forced, the record was 
ignored. The distorted result is not in evidence. 


This rewriting of the Board’s case is an admixture of 
factual evidence and distortions. The result is dangerously 
misleading and unreliable. 


The only findings and conclusions made regarding this 
document are that it represents such a distortion of the 
record of evidence herein that the use of it by anyone who 
is not completely possessed of detailed knowledge of the 
evidentiary record herein is fraught with certain danger 
of being misled; the document should be completely ignored 
and use made of the record of evidence itself, which has 
been certified by the undersigned. 
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RECOMMENDATIONS 


The undersigned Trial Examiner recommends that the 
Board of Governors dismiss the proceeding herein for: 


(1) Want of jurisdiction or lawful authority; 


(2) Violation of the due process of law; and 


(3) Failure to sustain the burden of proof. 


Dated at Washington, D. C., this 16th day of March, 1959. 


Emery J. Woopatt, 
Emery J. Woodall, 
Trial Examiner. 


Appendix: 
Certification of the Record 
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EXHIBIT I 


UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of 
Tur ContinentaL Bank and Trust Company 
Salt Lake City, Utah 
ORDER TO INCREASE CAPITAL 


There has come before the Board of Governors, pur- 
suant to notice of institution of a proceeding with formal 
hearing dated June 29, 1956, the matter of the adequacy 
or inadequacy of the net capital and surplus funds of The 
Continental Bank and Trust Company, Salt Lake City, Utah 
(hereafter called ‘‘the Bank’’), in relation to the character 
and condition of its assets and its deposit liabilities and 
other corporate responsibilities. During the course of the 
aforesaid hearing, testimony and documentary evidence 
were introduced on behalf of the Bank and the Board, 
following which Counsel for the Bank and Special Counsel 
to the Board submitted proposed findings and conclusions 
with briefs thereon and replies thereto; the Trial Exam- 
iner filed with the Board his Report and Recommended 
Decision; Special Counsel to the Board filed exceptions, 
with supporting brief, and Counsel for the Bank filed a 
brief in opposition to such exceptions; and the matter was 
argued orally before the Board. 


The Board has considered the evidence of record to the 
extent and in the degree set forth in the Statement accom- 
panying this Order; the arguments of Counsel on the 
issues of fact and law raised by motion and otherwise dur- 
ing this proceeding; the Trial Examiner’s Report and 
Recommended Decision; the exceptions and briefs filed by 
Counsel; the oral arguments before the Board; and in- 
formation, equally available to the Bank, derived before 
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and after the date of such hearing from reports of exami- 
nation of the Bank and from supervisory reports filed by 
the Bank. 


On the basis of such deliberation and consideration, and 
for the reasons set forth in the Statement accompanying 
this Order, it is the judgment of the Board, and the Board 
has so determined, that the net capital and surplus funds 
of the Bank are inadequate in relation to the character 
and condition of its assets and to its deposit liabilities and 
other corporate responsibilities, and that such inadequacy 
in an amount of not less than $1,500,000 shows no likeli- 
hood of being corrected within a reasonable time by re- 
tained earnings. 


Accordingly, Ir Is Heresy Orperep that, within six 
months from the date of this Order, the Bank shall, by the 
sale of common stock for cash, effect an increase in its net 
capital and surplus funds in the amount of not less than 
$1,500,000. 


Dated at Washington, D. C., this 18th day of July, 1960. 
By order of the Board of Governors. 


Voting for this action: Chairman Martin and Governors 
Balderston, Szymezak, Mills, Shepardson, and King. 


Governor Robertson took no part in the Board’s con- 
sideration of this matter or in the Board’s action of this 
date, having voluntarily withdrawn from participation 
in the matter for the reasons set forth in the Statement 
issued by him on June 30, 1959, and made a part of the 
record in these proceedings. 


/s/ 
(SEAL) Merritt SHERMAN, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 


In the Matter of 
Tus Continentan Bank anp Trust ComMPaNy 
Salt Lake City, Utah 


STATEMENT OF THE BOARD 
IN CONNECTION WITH ORDER TO INCREASE 
CAPITAL 


IL BackcrounD 


Prior to February 1, 1952, Continental was a national 
bank chartered under provisions of the National Bank Act. 
As of that date it converted to a State charter under the 
laws of the State of Utah. As of the same date, the Bank 
was admitted to membership in the Federal Reserve Sys- 
tem by virtue of the Board’s approval of the Bank’s appli- 
cation for such membership filed pursuant to provisions of 


the Federal Reserve Act. In thus voluntarily becoming a 
member of the System, Continental became subject to all 
provisions of the Federal Reserve Act and other laws of 
Congress applicable to State member banks. 


At the time of Continental’s admission to membership, 
section 9 of the Federal Reserve Act required a State 
bank, in order to be eligible for membership, to have capi- 
tal equal to the minimum amount specified by the National 
Bank Act for the organization of a national bank in the 
place in which such State bank was located, and the 
amount so specified by the latter Act was arbitrarily re- 
lated to the population of the place of the bank’s location. 
Continental’s capital met this requirement of the statute. 
It was not until July 15, 1952, several months after Conti- 
nental’s admission, that section 9 of the Federal Reserve 
Act (12 U.S.C. 329) was amended to prohibit admission 
of a State bank to membership in the Federal Reserve 
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System unless it has ‘‘eapital stock and surplus which, in 
the judgment of the Board of Governors of the Federal 
Reserve System, are adequate in relation to the character 
and condition of its assets and to its existing and prospec- 
tive deposit liabilities and other corporate responsibili- 
ties’’, 

Although Continental met the minimum capital require- 
ment prescribed by the Federal Reserve Act at the time 
of its admission to membership, nevertheless, if in the 
judgment of the Board the Bank lacked adequate capital, 
it was within the Board’s statutory discretion either to 
withhold approval of the Bank’s application for member- 
ship or to approve the Bank’s application notwithstand- 
ing its capital situation. An intermediate course was also 
open to the Board. Under the first paragraph of section 
9 of the Federal Reserve Act (12 U.S.C. 321), the Board 
had authority to permit an applying State bank to become 
a member of the System ‘‘subject to the provisions of this 


Act and to such conditions as it may prescribe pursuant 
thereto.”” Pursuant to this provision, the Board pre- 
scribed the following conditions of membership in approv- 
ing Continental’s application for membership: 


“1, Such bank at all times shall conduct its business and 
exercise its powers with due regard to the safety of 
its depositors, and, except with the permission of 
the Board of Governors of the Federal Reserve Sys- 
tem, such bank shall not cause or permit any change 
to be made in the general character of its business 
or in the scope of the corporate powers exercised 
by it at the time of admission to membership. 


2. The net capital and surplus funds of such bank shall 
be adequate in relation to the character and condi- 
tion of its assets and to its deposit liabilities and 
other corporate responsibilities, and its capital shall 
not be reduced except with the permission of the 
Board of Governors of the Federal Reserve Sys- 
tem.’ 
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It was the second of these conditions, hereafter called 
‘Condition of Membership No. 2”’, that expressly related 
to the maintenance of adequate capital. 


In accordance with its practice of prescribing special 
conditions of membership when warranted by the circum- 
stances of particular cases, the Board also prescribed two 
such special conditions in Continental’s case. One re- 
quired full payment within two years of the indebtedness 
to Continental of certain members of the family of Mr. 
Walter E. Cosgriff, President of Continental; the other 
provided that the Bank prior to membership should charge 
off or otherwise eliminate certain losses. 


That the Board had reservations as to the adequacy of 
Continental’s capital and that Condition of Membership 
No. 2 was intended to be a continuing condition as to main- 
tenance of adequate capital was clearly evidenced by the 
Board’s letter of January 25, 1952, advising the Bank of 
the Board’s approval of its application for membership. 


In that letter, the Board stated: 


“In approving this application the Board of Gover- 
nors has considered and relied upon the assurances 
given by Mr. Cosgriff that his indebtedness and that 
of his immediate family to the affiliated banks in 
which they own a majority stock interest will be liqui- 
dated within two years and that the dividends of 
The Continental Bank and Trust Company will not 
exceed $108,000 per annum until the capital funds of 
the bank have been increased through retention of 
earnings by a substantial amount: at least $600,000 to 
$700,000. The Board feels that the present capitaliza- 
tion of the bank is low in relation to its total assets 
and, particularly, in relation to the amount of its risk 
assets (total assets less Cash and Government se- 
eurities). Therefore, the Board wishes to emphasize 
the fact that its present action in approving the appli- 
cation for membership is not to be construed as ap- 
proving im any way the bank’s capital position or as 
indicating that the Board may not hereafter insist on 
an increase in the bank’s capital or on the correction 
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of any undesirable condition.’’ (Exh. 52) (Italics sup- 
plied) 


In compliance with the understanding stated in this 
letter with respect to dividends, Continental did not in- 
crease its dividends until after its capital funds had been 
increased by $700,000. Nevertheless, each examination of 
Continental subsequent to its admission to membership indi- 
cated that, because of changes in the risk quality of its 
assets, its capital structure was still low in relation to 
the character and condition of its assets and liabilitities. 
On each such occasion, corrective action was urged, but 
the Bank refused to take any further steps to improve its 
capital situation. 


By letter dated February 10, 1956, the Federal Reserve 
Bank of San Francisco informed Continental that, after 
review of its capital situation, the Board of Governors be- 
lieved that corrective action was needed; and advice was 
requested within 60 days as to what steps the Bank would 


take to provide not less than $1,500,000 of net additional 
capital funds by the sale of additional common stock. 
Continental issued notice of a special stockholders’ meet- 
ing to consider an increase in capital; but the notice was 
accompanied by a letter from Mr. Walter E. Cosgriff, 
President of Continental, opposing such action, and the 
stockholders rejected the request. 


On June 29, 1956, the Board issued to Continental a 
notice of institution of a proceeding with a formal hearing, 
stating that, if reports of examination of Continental made 
by the Federal Reserve Bank of San Francisco were cor- 
rect, they indicated that the capital and surplus funds of 
Continental were inadequate, and that the hearing was 
being ordered to determine: 


‘*(1) the adequacy or inadequacy of the net capital 
stock and surplus of the Bank in relation to the char- 
acter and condition of its assets and its present and 
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prospective deposit liabilities and other corporate re- 
sponsibilities ; 

‘«(2) the additional amount of capital funds, if any, 
needed by the Bank; and 

‘¢(3) what period of time would be reasonable to 
allow the Bank to increase its capital funds to make 
them adequate, before being required by the Board 
to surrender its Federal Reserve Bank stock and for- 
feit its membership in the System.”’ 


The Board of Governors, having no hearing examiner on 
its staff, requested the Civil Service Commission to select 
and assign, in accordance with section 11 of the Adminis- 
trative Procedure Act (5 U.S.C. 1010), a hearing examiner 
to conduct the hearing ordered by the Board. From its 
list of qualified hearing examiners, the Civil Service Com- 
mission selected an examiner on the staff of the Federal 
Power Commission to conduct the Board’s hearing. In 
connection with this matter, the Board retained a private 


attorney to act as Special Counsel in representing the 
Board. 


Commencement of the hearing for the purpose of taking 
evidence was delayed by Continental’s petition in the 
United States District Court for the District of Utah to 
enjoin the conduct of the hearing by the Trial Examiner, 
on the ground that the Board lacked authority to order the 
proceeding. The District Court denied the Bank’s peti- 
tion and, on appeal to the United States Court of Appeals 
for the Bighth Circuit, that Court affirmed the judgment 
of dismissal. The Court held that, since the Board was 
authorized by statute to conduct the hearing and had 
lawfully delegated such authority to the Trial Examiner, 
the Board was an indispensable party to the action, and 
that, inasmuch as the Board had not been joimed as a 
party defendant, the petition should be dismissed. The 
Continental Bank and Trust Co. v. Woodall, 239 F. 2d 707 
(1957), cert. den. 353 U.S. 909. 
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In April 1957, the hearing began for the purpose of 
taking evidence and, with numerous adjournments, it con- 
tinued until November 1958. In March 1959, the Trial 
Examiner filed his Report and Recommended Decision. 
He recommended that the proceeding be dismissed for (1) 
want of jurisdiction or lawful authority, (2) violation of 
due process of law, and (3) failure to sustain the burden 
of proof. 


Exceptions to the Trial Examiner’s Report and Recom- 
mended Decision, with a supporting brief, were filed by 
Special Counsel to the Board, and Counsel for Continental 
filed a brief in opposition thereto. Oral arguments by both 
Counsel were heard by the Board on July 22, 1959. 


The conclusions of the Trial Examiner may be briefly 
summarized as follows: First, as to the Board’s statutory 
authority, he concluded that the Board has no authority 
under the law to prescribe regulations requiring mainte- 
nance of adequate capital by a State member bank; that, 
even if such authority may be implied from various pro- 
visions of the Federal Reserve Act, the law contains no 
constitutionally adequate standards to guide the Board in 
exercising such authority; that, in any event, the Board’s 
regulation on the subject is too vague and indefinite to be 
enforceable; that, even if Condition of Membership No. 2 
is enforceable as a condition precedent to membership, it 
is invalid as applied subsequent to membership; and that 
such condition is in derogation of the authority of the Fed- 
eral Deposit Insurance Corporation to terminate deposit 
insurance upon a finding of ‘‘unsafe and unsound’’ bank- 
ing practices. Second, aside from the question of the 
Board’s authority, the Trial Examiner concluded that 
requirements of due process of law were not observed 
during the 1956-1958 hearing because of the indefinitne- 
ness of the notice of that hearing, the refusal of the 
Board to permit access by Counsel for Continental to 
certain material in the Board’s files, bias and prejudice on 
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the part of certain witnesses called by Special Counsel to 
the Board, and because of certain other stated reasons. 
Finally, the Trial Examiner concluded that the evidence at 
that hearing was not snfficient to establish a violation by 
Continental of Condition of Membership No. 2. On the 
basis of these conclusions, the Trial Examiner recom- 
mended that the proceeding be dismissed. 


Tl. Lecan Aspects of THE CasE 


Forfeiture of a State member bank’s membership in the 
Federal Reserve System is provided for by the ninth para- 
graph of section 9 of the Federal Reserve Act (12 U.S.C. 
327) which reads as follows: 


“Tf at any time it shall appear to the Board of Gov- 
ernors of the Federal Reserve System that a member 
bank has failed to comply with the provisions of this 
section or the regulations of the Board of Governors 
of the Federal Reserve System made pursuant there- 
to, or has ceased to exercise banking functions without 


a receiver or liquidating agent having been appointed 
therefor, it shall be within the power of the board 
after hearing to require such bank to surrender its 
stock in the Federal reserve bank and to forfeit all 
rights and privileges of membership. The Board of 
Governors of the Federal Reserve System may re- 
store membership upon due proof of compliance with 
the conditions imposed by this section.”’ 


In the present case there is no question of cessation of 
banking functions. Accordingly, the Board’s authority 
to forfeit membership for violation of Condition of Mem- 
bership No. 2 must depend upon (1) whether violation of 
a condition of membership constitutes a failure to comply 
with the provisions of section 9 of the Federal Reserve 
Act or with regulations of the Board made pursuant there- 
to; (2) whether Condition of Membership No. 2 is a valid 
condition prescribed pursuant to the Act; and (3) whether, 
in the event of noncompliance with such condition, any 
action taken by the Board meets the requirements pre- 
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scribed by the ninth paragraph of section 9 of the Federal 
Reserve Act and any other applicable procedural require- 
ments, including due process of law. 


Violation of condition of membership as ground for for- 
feiture of membership.—It has been recognized by judicial 
decision that the Board has authority, after hearing, to 
terminate membership of a State member bank that fails 
to comply with a condition of membership imposed by the 
Board and accepted by such bank, if it is a valid condition 
prescribed pursuant to the Federal Reserve Act. Peoples 
Bank v. Eccles, 161 F. 2d 636 (1947), reversed on other 
grounds, 33 U.S. 426 (1948). Implicit in the Court’s hold- 
ing in that case was the conclusion that violation of a 
validly prescribed condition of membership constitutes a 
violation either of the provisions of section 9 of the Fed- 
eral Reserve Act or of some regulation prescribed by the 
Board pursuant thereto, or both. For the reasons here- 
after indicated, it is the Board’s opinion that violation of 
such a condition constitutes a violation of both section 9 
of the Act and the present section 6(c) of the Board’s 
Regulation H (12 CFR 208.6(c)). 


As has been noted, conditions of membership are author- 
ized by the first paragraph of section 9 of the Federal 
Reserve Act (12 U.S.C. 321), relating to applications by 
State banks for membership in the System. That para- 
graph provides in part: 

“*.,. The Board of Governors of the Federal Reserve 
System, subject to the provisions of this Act and to 
such conditions as it may prescribe pursuant thereto 


may permit the applying bank to become a stockholder 
of such Federal reserve bank.’’ 


The legislative history of this provision, as reflected in 
amendments made by Congress in 1917 and in 1997, clearly 
indicates that Congress did not regard a condition of mem- 
bership as itself constituting a ‘‘regulation’’. Although 
the so-called ‘‘standard”’ conditions of membership, in- 


cluding Condition of Membership No. 2, are contained in 
section 7 of the Board’s Regulation H (section 6 at the 
time of Continental’s admission), they are set forth there 
for the information of State banks that may wish to be- 
come members of the System and are not themselves of a 
regulatory nature. 


Since Condition of Membership No. 2 is not itself a 
“‘regulation’’ as to capital adequacy, the Board finds it un- 
necessary to consider the question posed by the Trial 
Examiner whether the Board has statutory authority to 
prescribe regulations on this subject or whether the law 
prescribes adequate standards for such regulations. 


In the Board’s opinion, the provision of the first para- 
graph of section 9, heretofore quoted, with respect to the 
Board’s authority to impose conditions of membership, 
must be read as implicitly providing that any State bank 
voluntarily becoming a member of the System shall com- 
ply with conditions of membership imposed by the Board 


pursuant to the Act. Otherwise, the Board’s authority to 
prescribe such conditions would be meaningless. Conse- 
quently, violation of such a condition constitutes a viola- 
tion of this provision of the Act. 


In addition, noncompliance with a condition of member- 
ship also constitutes a violation of section 6(c) of the 
Board’s Regulation H (section 7 (c) at the time of Conti- 
nental’s admission) which expressly provides: 


“‘Byvery State bank while a member of the Federal 
Reserve System— 


* ° * 


‘(¢) Shall comply at all times with any and all con- 
ditions of membership prescribed by the Board in 
connection with the admission of such bank to mem- 


bership in the Federal Reserve System; ...”’ 


Under section 11(i) of the Federal Reserve Act (12 
U.S.C. 248(i)), the Board is authorized to ‘‘make all rules 
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and regulations necessary to... perform the duties, func- 
tions, or services specified in this Act.’? One of the 
Board’s statutory duties and functions is the prescribing 
of conditions of membership. The Board cannot effec- 
tively perform this duty and function without the power 
to require compliance with conditions so prescribed. It 
is clear, therefore, that the Board has authority to pre- 
scribe by regulation that State member banks shall com- 
ply with conditions of membership; otherwise, a State 
member bank, having voluntarily accepted such conditions, 
could disregard them after becoming a member and the 
purpose of the law would be wholly nullified. 


A violation of a valid condition of membership is, there- 
fore, both a noncompliance with the first paragraph of sec- 
tion 9 of the Federal Reserve Act and with section 6(c) of 
the Board’s Regulation H issued pursuant thereto. It 
remains to be considered whether Condition of Member- 
ship No. 2 is a valid condition of membership. 


Validity of Condition of Membership No. 2.—The fourth 
paragraph of section 9 of the Federal Reserve Act (12 
U.S.C. 322) requires the Board, in acting upon an applica- 
tion for membership, to consider: 


‘¢| |. the financial condition of the applying bank, 
the general character of its management, and whether 
or not the corporate powers exercised are consistent 
with the purposes of this Act.’’ 


Consideration of the ‘‘financial condition’’ of a bank 
applying for membership and of the ‘‘general character 
of its management’’ reasonably justifies, and even re- 
quires, the imposition by the Board of a condition regard- 
ing the capital adequacy of a bank admitted to member- 
ship. It is the Board’s opinion, therefore, that such a 
condition is properly to be regarded as one prescribed 
‘‘pursuant’’ to the fourth paragraph of section 9 of the 
Federal Reserve Act. At the same time, the language 
found in that paragraph of the Act contains statutory 
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guides which, in the Board’s judgment, are at least as 
specific as standards that have been sustained by the 
United States Supreme Court against contentions of un- 
constitutional delegations of legislative powers. More- 
over, it is the Board’s opinion that the language of Condi- 
tion of Membership No. 2 itself, which relates capital 
adequacy to the character and condition of a bank’s assets 
and its deposit liabilities and other corporate responsibili- 
ties, is sufficiently definite to overcome charges of vague- 
ness made by Continental and by the Trial Examiner to 
the same effect. 


The Board disagrees with the conclusion of the Trial 
Examiner that, even if the Board has authority to pre- 
scribe Condition of Membership No. 2 as a condition prece- 
dent to membership, it has no authority to prescribe it as 
a condition subsequent to membership. Such a position 
would mean that a bank could be required to have adequate 
capital in order to be admitted to membership, but that, 


once a member, it could freely allow its capital situation 
to deteriorate without regard to the safety of its de- 
positors or the general desirability of maintaining a sound 
panking system. 


Similarly untenable, in the Board’s opinion, is the Trial 
Examiner’s conclusion that termination of a State bank’s 
membership in the Federal Reserve System for capital in- 
adequacy would be in derogation of the authority of the 
Federal Deposit Insurance Corporation to terminate such 
pank’s deposit insurance for unsafe or unsound banking 
practices. The Federal Reserve Act and the Federal 
Deposit Insurance Act are separate statutes conferring 
separate authority. The Federal Deposit Insurance Act 
itself recognizes that the Federal Deposit Insurance Cor- 
poration does not have ‘“cexclusive’’ authority to issue and 
terminate deposit insurance as to banks that are members 
of the System. Under the provisions of that Act, State 
banks that are admitted to the Federal Reserve System 
are insured without application to the Federal Deposit In- 
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surance Corporation, and State banks whose membership 
in the System is terminated by the Board automatically 
lose deposit insurance. 


Procedural requirements.——Under the ninth paragraph 
of section 9 of the Federal Reserve Act, heretofore quoted, 
membership of a State member bank may not be forfeited 
(1) until after it shall ‘‘appear’’ to the Board that the 
bank ‘‘has failed to comply’’ with section 9 of the Act or 
regulations pursuant thereto, and (2) until after a hearing 
held with respect to such noncompliance. 


Although, as has been noted, the Board in February 
1956 had expressed the view that Continental should in- 
crease its capital by at least $1,500,000, no final determina- 
tion as to whether Continental’s capital was inadequate or, 
if so, the amount of such inadequacy, had been made by 
the Board at the time of the institution of the 1956-58 
hearing. That hearing was ordered for the purpose of 
receiving evidence upon which the Board might base a 
determination of the adequacy of the Bank’s capital. The 
notice of that hearing did not charge the Bank with having 
failed to comply with Condition of Membership No. 2 or 
with section 9 of the Federal Reserve Act and regulations 
pursuant thereto; such a charge would be appropriate 
only in the event of failure of the Bank to comply with 
the Board’s Order of today’s date. Consequently, argu- 
ments made by Counsel for Continental as to the failure 
of the Board in the 1956-1958 hearing to sustain its ‘‘bur- 
den”’ of proving a violation of law or regulation are irrele- 
vant and the Trial Examiner’s conclusions in this respect 
are therefore rejected. 


Counsel for Continental asserted, and the Trial Exam- 
iner concluded, that the 1956-1958 hearing failed to com- 
ply in certain respects with requirements of due process of 
law. Without passing upon the validity of these asser- 
tions and conclusions, but in order to avoid any questions 
in this respect, the Board has excluded from its considera- 
tion any evidence which in its judgment might reasonably 
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be regarded as inconsistent with principles of due process 
and fair play in respect to the 1956-1958 hearing and the 
Board’s Order of today’s date. For this reason only and 
without impugning their good faith or passing upon the 
Trial Examiner’s finding that their testimony was biased, 
the Board has excluded from considertion all testimony 
by Messrs. Holohan, Millard, Shaw and Walker. Also 
excluded from consideration is the so-called ‘19-bank”’ 
study and all evidence based thereon. 


Despite the Trial Examiner’s conclusion to the contrary, 
the Board is of the opinion that the tender to Continental 
of the confidential portions of reports of examinations of 
that Bank, although made late in the hearing, was never- 
theless sufficiently timely to permit the Bank’s use of 
them for every proper purpose. The Board does not be- 
lieve that such inconvenience to Continental as may have 
been occasioned by the late tender of these materials con- 
stitutes denial of due process of law. However, in order 
again to avoid any question in this respect, the Board has 
excluded from its consideration evidence adduced at the 
hearing that, in the Board’s judgment, could reasonably 
be considered as based upon or influenced by information 
in such confidential sections of reports of examination. 


To the extent that the Trial Examiner’s conclusions as 
to the Board’s lack of statutory authority in this matter, 
failure to sustain its burden of proof, and denial of due 
process of law, are inconsistent with the above-stated con- 
clusions of the Board, the Trial Examiner’s conclusions 
and his recommendations based thereon are hereby re- 
jected for the reasons heretofore indicated. The Board 
also rejects all other findings and conclusions of the Trial 
Examiner including his findings and conclusions regarding 
the adequacy of Continental’s capital, to the extent that 
they are inconsistent with the findings and conclusions of 
the Board as heretofore or hereafter set forth in this 
Statement. 
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TIL. Conwrmentay’s Caprran NEEps 


A decision on the question whether a particular bank’s 
‘‘net capital and surplus funds”’ are ‘adequate in rela- 
tion to the character and condition of its assets and to its 
deposit liabilities and other corporate responsibilities’’— 
the language of Condition of Membership No. 2—requires 
the formation in each case of a reasonable judgment based 
on all relevant factors and formed in the light of experi- 
ence in this field. 


The factual information considered in this case derives 
principally from Continental’s own books and records, and 
is reflected largely in reports of examination of that Bank, 
copies of which were furnished to it, as well as in super- 
visory reports filed by the Bank. The Board has consid- 
ered not only information to the date of the 1956-1958 
hearing, but also, in order to be more currently realistic 
and to give Continental the benefit of any later net improve- 
ment in its capital situation, subsequent information to 
the present time. 


Recognizing that no single formula or mechanistic rule 
ean show definitely whether a particular bank’s capital is 
adequate and that this question must depend upon con- 
sideration of all relevant circumstances, the Board in this 
case has taken into account all of the evidence adduced at 
the 1956-1958 hearing relating to the adequacy of Conti- 
nental’s capital except that portion of the evidence here- 
tofore excluded for the reasons stated. It was made clear 
during the hearing that it is the practice of experts in this 
field to consider certain initial or preliminary tests in ap- 
praising a bank’s capital situation, with subsequent ad- 
justments for special factors not given effect fully in the 
initial tests, before reaching a final judgment as to whether 
a bank’s capital is adequate or inadequate. Among such 
initial or preliminary tests are (1) the ratio of capital to 
total deposits; (2) the ratio of capital to total assets; (3) 
the ratio of capital to so-called ‘‘primary risk’? assets 
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(total assets less cash assets and U. S. Government se- 
curities) ; (4) the ratio of capital to so-called “secondary 
risk assets’’ (total assets less cash assets, U. S. Govern- 
ment securities, Government guaranteed assets, and cer- 
tain other similar assets); (5) @ test in the nature of a 
schedule of different capital requirements against differ- 
ent types of assets formulated by the Federal Reserve 
Bank of New York; (6) a somewhat similar schedule pre- 
pared for the Mlinois Bankers Association; and (7) a 
somewhat similar and more specific schedule developed by 
the staff of the Board of Governors. 


Expert witnesses” called on behalf of the Board during 


* leven expert witnesses called by the Board testified as to the capital 
needs of Continental; however, as mentioned previously no consideration 
has been given the testimony of Messrs. Holohan, Millard, Shaw, and Walker. 
Mr. George R. Wilkinson, Senior Examiner employed by the Federal Reserve 
Bank of Kansas City, expressed an opinion on the subject of capital ade- 
quacy only to the extent of stating the amount of additional capital needed 
to bring the ratio of capital to so-called ‘‘secondary risk assets’’ to approxi- 
mately 1 to 6, The six other witnesses called by the Board were: 


Brumbaugh, D. Emmert, President of the First National Bank of Clays- 
burg, Pennsylvania, had served four years as Secretary of Banking of 
the Commonwealth of Pennsylvania and for four years before that as a 
member of Congress during which time he served on the House Banking 
and Currency Committee. 


Crosse, Howard D., now Vice President in Charge of Bank Examinations 
for the Federal Reserve Bank of New York. 


Greensides, Neil G., Chief, Division of Examination and Acting Assistant 
to the Chairman of the Federal Deposit Insurance Corporation. 


Jennings, Llewellyn A., First Deputy Comptroller of the Currency; now 
Senior Vice President and Member of Executive Committee, Republic 
National Bank, Dallas, Texas. 


Marshall, Harold J., President of the National Bank of Westchester, 
White Plains, New York, lecturer on bank capital at the Graduate School 
of Banking conducted at Rutgers University by the American Bankers 
Association, and formerly president of Manufacturers National Bank 
of Troy, Troy, New York. 


Sutherland, Allen J., employed by the Security Trust and Savings Bank, 
San Diego, California, since 1928, had been president of the bank since 
1945. ‘ 
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the hearing applied one or more of these preliminary 
tests and then made adjustments for special or additional 
factors before reaching their ultimate judgments as to 
Continental’s capital situation. A summary of their judg- 
ments on this basis is indicated by the following table: 


Appraisals of Continental’s Capital Inadequacy as 
of October 16, 1956 


(dollar amounts in thousands) 


% of Actual 
Capital (C) 
Appraisal of to Capital Need 
Expert Witness Inadequacy i (B plus C) 


Sutherland 


1 Witness testified Bank needed about $2,500,000 of additional capital. 
As a recapitalization program he suggested sale of 140,000 shares of common 
stock to yield, depending upon market conditions, about $2,240,000 to 
$2,520,000. 


Witnesses* called by Continental during the hearing, 
and also Continental’s counsel, presented certain general 
arguments to support their conclusion that Continental’s 
capital was adequate. First they contended that the Board 
must have found Continental’s capital to be adequate when 
it was admitted to membership on February 1, 1952, and 
that the Bank’s capital position has remained as good or 
better since that time. This argument ignores the facts, 
heretofore mentioned, that when the Board admitted the 


* Witnesses called by Continental who testified on the subject of capital 
adequacy were: 


Cosgriff, Walter E., President, member of Board of Directors, and control- 
ling stockholder of Continental. 

Kent, Raymond P., Professor of Finance at the University of Notre Dame. 
Sullivan, Kenneth J., Executive Vice President and member of Board of 
Directors of Continental. 

Dayton, Newell B., President, Tracy Collins Trust Company, Salt Lake 
City, Utah. (Mr. Dayton’s testimony was restricted to the value of the 
bank premises occupied by Continental.) 
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Bank to membership the Board specifically found the 
Bank’s capital to be inadequate by at least $600,000 to 
$700,000, admitted it to membership only on condition 
that at least this much capital be added, and stated that 
changed circumstances might require further additions of 
capital in the future. The argument also relies solely on 
rough initial tests, completely ignoring the essential proc- 
ess of applying experienced judgment to other factors not 
fully reflected in the preliminary tests. 


Continental further argued that the Board’s request in 
February 1956 for $1,500,000 additional capital was in- 
consistent with subsequent statements by Special Counsel 
for the Board and appraisals of the Board’s expert wit- 
nesses at the hearing. This argument fails to take into 
account the fact that for the years 1951, 1952, 1953 and 
1954 the Bank’s records, as reflected in various reports, 
had indicated capital deficiencies that would be reasonably 
corrected by about $1,500,000 of new capital, and that de- 


spite an indication in the latest reports that the deficiency 
might be widening, the Board gave the Bank the benefit of 
the doubt as to the possible temporary nature of the 
worsening. Subsequent information at the time of Special 
Counsel’s statements, and particularly when the expert 
witnesses testified, dispelled doubts as to the nature of the 
increased deficiency. 


Continental argued that it is adequately capitalized be- 
cause it survived the 1929-1933 depression and is even 
stronger today. However, the Bank, then under different 
management, was according to Mr. Cosgriff not only in- 
adequately capitalized but in fact insolvent in 1929. This 
argument would lead to the absurd conclusion that the 
experience of one bank at one time, when it was inad- 
equately capitalized and even insolvent, provides a rea- 
sonable test for capital adequacy of all banks. 


Continental also argued that its capital is adequate be- 
cause of the strengthening of the Federal Reserve System’s 
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lending powers, the creation of the Federal Deposit In- 
surance Corporation, the development of various forms of 
Government guarantees for various kinds of loans, and the 
addition to the economy of other built-in stabilizers; that 
comparison with other banks is meaningless; and that 
most other banks have excessive capital. Such arguments, if 
accepted, would invite every bank to proceed on the theory 
that it may be imprudent and improvident in its affairs 
because the Government will take care of it in time of 
stress. Moreover, such arguments fail to recognize that 
each bank would need substantially more capital than it 
now has if it were not for the strength available in time of 
need from all other banks and from the Federal Reserve 
System and the FDIC. When one bank provides con- 
siderably less than its proportionate share of capital it 
abuses the composite protection provided by other banks 
and governmental action, and decreases the protection 
available to other banks with a resulting increase in the 
risk which they and the general public must bear. 


The Board has carefully considered the arguments of 
Continental as previously stated above, but, for the rea- 
sions indicated, concludes that they cannot be given 
significant weight in appraising the adequacy or inad- 
equacy of Continental’s capital. 


In the present case the Board has considered the results 
suggested by the application of preliminary tests of the 
kind heretofore discussed, and it has also considered 
whether special circumstances in this case require adjust- 
ments, either upward or downward in those preliminary 
indications of capital need. For example, the Board has 
taken into account the Bank’s investment in buildings and 
other fixed assets, including the substantial proportion of 
bank capital invested therein, nonbank income from the 
property, and testimony as to estimated value currently 
and in a depression; the nature of Continental’s manage- 
ment, including its relationships with a number of smaller 
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banks comprising in effect a ‘chain’? of banks under similar 
control; and significant trends in capital, various assets 
and deposits of Continental. 


On the basis of all of the circumstances heretofore indi- 
cated, and after considering all arguments and relevant 
evidence in this matter, including the testimony of the 
witnesses heretofore identified, the results of the applica- 
tion of preliminary tests, further factors in this case not 
fully given effect in those tests, views expressed by counsel, 
and the Report and Recommended Decision of the Trial 
Examiner, the Board has concluded in its judgment that as 
of October 16, 1956, Continental’s net capital and surplus 
funds were inadequate in relation to the character and 
condition of its assets and to its deposit liabilities and 
other corporate responsibilities by an amount of not less 
than $2,200,000. 


Since October 16, 1956, Continental has increased its 
capital and surplus funds to some extent from retained 
earnings. On the other hand, there have been substantial 
changes in the nature and risk quality of its assets, with 
the result that its capital needs have further increased and 
the reduction in capital inadequacy has been less than the 
additions to capital. For example, there has been a 
significant and substantial shift in the Bank’s investments 
in securities from those with relatively short maturities to 
securities with much longer maturities. While such a shift 
to longer maturities may in no way lessen the certainty 
of the obligations being paid when they mature, never- 
theless, such a shift does increase the Bank’s risks and need 
for capital. This is not only because securities with longer 
maturities generally experience wider fluctuations in mar- 
ket prices, but also because a bank that has reduced its 
holdings of shorter-term, liquid assets which it might other- 
wise be able to convert into cash in case of need is more 
likely to have to sell other assets such as the longer-term 
obligations. 
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For the reasons here indicated, it is the Board’s judg- 
ment, and it so determines, that Continental’s net capital 
and surplus funds are now inadequate in relation to the 
character and condition of its assets and to its deposit 
liabilities and other corporate responsibilities, and that 
such inadequacy in an amount of not less than $1,500,000 
shows no likelihood of being corrected within a reasonable 
time by retained earnings and should in the public interest 
be corrected by the issuance of additional common stock 
for cash. While the Board has carefully considered 
whether this necessary increase might be accomplished by 
some other means, the Board has concluded on the basis of 
all relevant information, and in the exercise of its judg- 
ment, that such an increase should be effected by the sale 
of common stock for cash. 

The Board has also concluded on the basis of the testi- 
mony and after consideration of all circumstances of this 
case, that a period of six months from the date of the 
accompanying Order would be an adequate period within 


which such an increase in capital should be effected by 
Continental. 


Since the present conclusions as to Continental’s capital 
inadequacy are based, as indicated above, on the relation- 
ship of its actual capital to its appraised need, a sub- 
stantial worsening in either would require further con- 
sideration and possibly further determinations by the 
Board. 


By Order of the Board of Governors of the Federal 
Reserve System. 


/s/ 
Mererrr SHErman, 
Secretary 


July 18, 1960 
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(Filed December 2, 1960) 
Motion for Summary Judgment 


Comes now the Plaintiff pursuant to Rule 56, Federal 
Rules of Civil Procedure and moves the court for sum- 
mary judgment in favor of Plaintiff for the relief demanded 
in the complaint, to-wit: 


(1) That this court declare the Board’s Order of July 
18, 1960 to be null and void, and that the Board be 
permanently enjoined and restrained from requiring Con- 
tinental to increase its unimpaired capital through the sale 
of common stock or otherwise, and from conducting fur- 
ther hearings in connection therewith; and 


(2) that the Board be wholly restrained and enjoined 
from enforcing or attempting to enforce said Order; 


on the ground that there is no genuine issue as to any 
material fact relating to the jurisdiction and power of the 
Defendant Board of Governors of the Federal Reserve 
System in the premises, and that said Board as a matter 
of law does not have the power or authority to require 
Plaintiff to increase its unimpaired capital by the sale of 
common stock for cash. 


This Motion is based on the complaint and the exhibits 
attached thereto on file herein and on the record in the 
administrative proceedings which Plaintiff has heretofore 
moved the court to order the Board to certify and produce 
to this court. 

s/ Peter W. Brixes 
Peter W. Billings 
800 Continental Bank Bldg. 
Salt Lake City, Utah 


s/ Barron K. Grier 
Barron K. Grier 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorneys for Plaintiff 
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(Filed December 15, 1960) 


Motion to Dismiss for Lack of Jurisdiction and for Failure 
to State a Claim Upon Which Relief Can Be Granted 


The defendants move the Court as follows: 


1. To dismiss the action on the ground that the Court 
lacks jurisdiction of the subject matter thereof, because: 


a. The administrative action of the defendants which the 
plaintiff seeks to have this Court review is not the final 
agency, action of the Board of Governors of the Federal 
Reserve System in the administrative proceeding involved; 
and 


b. Plaintiff has not yet exhausted its administrative 
remedy in the administrative proceeding now pending 
before the Board of Governors of the Federal Reserve 
System. 


2. To dismiss the action because the complaint fails to 
state a claim upon which relief can be granted, in that it 
fails to set forth a justiciable controversy between the 
plaintiff and the defendants. 


s/ Grorce C. Dous 
George Cochran Doub 
Assistant Attorney General 


s/ D. B. MacGurngas 
Donald B. MacGuineas 


s/ ANDREW P. Vance 
Andrew P. Vance 


Attorneys, Department of 
Justice 
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(Filed June 27, 1961) 
Order 


This matter having come on for hearing on defendants’ 
motion to dismiss the complaint on the grounds (1) that the 
Court lacks jurisdiction of the subject matter thereof, be- 
cause (a) the administrative action sought to be reviewed 
is not the final agency action in the administrative pro- 
ceeding involved and (b) plaintiff has not exhausted its 
administrative remedy in the administrative proceeding 
now pending before the Board of Governors of the Fed- 
eral Reserve System; and (2) there is no justiciable con- 
troversy between the plaintiff and the defendants, and the 
Court having considered the pleadings and the memoranda 
filed in support and in opposition to the said motion and 
having heard argument of counsel, and it appearing to the 
Court that it is without jurisdiction in the premises, it is 
by the Court this 27th day of June 1961, 


Orperep that the defendants’ motion to dismiss be and 


the same is hereby granted; and it is 


Furraer Onverep that the complaint be and the same 
hereby is dismissed for lack of jurisdiction. 


3/ Marsew F. McGume 
United States District Judge 
No Objection as to form: 


s/ Barron K. Griz 
Barron K. Grier, Esq. 
Attorney for Plaintiff 
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(Filed July 6, 1961) 

Plaintiff's Motion to Alter or Amend Judgment, to Vacate 
the Judgment and Order Dismissing the Complaint, for 
Leave to File an Amended and Supplemental Complaint, 
and for Oral Hearing Thereon 

Comes now plaintiff pursuant to Rule 59(e) Federal 

Rules of Civil Procedure and moves the court to alter or 

amend its judgment entered under date of June 27, 1961, 

granting defendant’s motion to dismiss the complaint and 

to vacate the same, on the following grounds: 


1, That as shown by the defendant Board’s Order of 
June 28, 1961, attached to the amended and supplemental 
complaint as Exhibit ‘‘J’’ and made a part hereof by refer- 
ence and by the letter of transmittal from the secretary of 
the Board stating that: 


“‘The Board of Governors has today issued an Order 
for Hearing wherein The Continental Bank and Trust 
Company is directed to show cause why its member- 


ship in the Federal Reserve System should not be 
forfeited for failure to comply with the Board’s Order 
of July 18, 1960, requiring, within six months from 
the date of the Order, an increase in the Bank’s net 
capital and surplus funds in the amount of $1,500,000 
by the sale of common stock for cash.’? (Emphasis 
supplied) 


this court misconstrued the nature of the Board’s Order 
of July 18, 1960, which this action is brought to review, 
and that in fact and in law said Order of July 18, 1960, 
constitutes final agency action within the meaning of sec- 
_ tion 10 of Administrative Procedure Act, that plaintiff has 
' in fact and in law exhausted its administrative remedies and 
| that a justiciable controversy exists between plaintiff and 
defendant within the provisions of the Declaratory Judg- 
ments Act (28 USC 2201). 


2. That the Order of the Board of June 28, 1961, indi- 
| cates clearly that plaintiff will suffer irreparable injury 
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unless this court asserts its jurisdiction and adjudicates the 
validity of the Board’s Order of July 18, 1960, and the 
Board’s power and authority to issue the same. 


Plaintiff further moves the court for leave to file an 
amended and supplemental complaint in the form annexed, 
said amendment being designed to allege additional facts 
occurring since the complaint was filed and since the judg- 
ment of June 27, 1961 was entered. 


Plaintiff further moves the court that this motion be set 
down for oral hearing on the ground that the issues raised 
by said motion involve facts occurring after the entry 
of the judgment. 

s/ Peter W. Briincs 
s/ Barzon K. Grier 
Attorneys for Plaintiff 
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EXHIBIT A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3097-60 


Tus ContTINENTAL Bank AND TRUST Company, a Banking 
Corporation, incorporated under the laws of the State 
of Utah, 200 South Main Street, Salt Lake City, Utah, 

Plaintiff, 
vs. 


Warum McCuesney Martin, JR., ET AL., Defendants. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Frmst Cause or Acrion 


Plaintiff incorporates by reference paragraphs 1 through 
14 of its First Cause of Action as set forth in its original 
complaint on file herein. 


15. The Board under date of June 28, 1961, advised 
plaintiff : 
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“‘The Board of Governors has today issued an Order 
for Hearing wherein The Continental Bank and Trust 
Company is directed to show cause why its member- 
ship in the Federal Reserve System should not be 
forfeited for failure to comply with the Board’s Order 
of July 18, 1960... .”’ 


The Board’s Order of June 28, 1961, a copy of which is 
attached hereto as Exhibit ‘‘J’’ and made a part hereof 
by reference recites in part: 


“It appears to the Board that in failing to comply 
with the July 18, 1960 Order herein, the respondent 
has failed to comply with section 9 of the FEDERAL 
RESERVE ACT AND, IN PARTICULAR, has failed 
to comply with respondent’s condition of membership 
No. 2 imposed by the Board pursuant to section 9 of 
the Federal Reserve Act,...’? 


16. Plaintiff has not complied with said Order of July 
18, 1960, on the grounds: that said Order is beyond the 
power and authority of the Board; that plaintiff has been 
denied due process of law; that the administrative proceed- 
ings on which said Order of July 18, 1960, is based were 
not conducted in accordance with the Administrative Pro- 
cedure Act or due process of law; that the Order is not 
supported by substantial evidence; that the said Order is 
based on irrelevant, immaterial, discriminatory and prej- 
udicial evidence and on ‘‘information’’ not of record; and 
that said Order is arbitrary, capricious, discriminatory and 
unreasonable. 


17. Unless this court asserts its jurisdiction and deter- 
mines the validity of said Order of July 18, 1960, the Board 
will proceed with its expulsion proceedings and will require 
Continental to surrender its Federal Reserve Bank stock 
and forfeit its membership in the Federal Reserve System. 
Said forfeiture, among other things, will terminate the 
insurance of plaintiff’s deposits under the Federal De- 
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posit Insurance Act, will require a substantial reduction 
of deposits of other banks, will terminate plaintiff’s status 
as a U.S. Government depository, and will otherwise ir- 
reparably injure plaintiff. 


18. The show cause order issued by defendant Board 
under date of June 28, 1961, was issued to harass and 
embarrass plaintiff in its relations with its depositors and 
other customers and is only one of many efforts by defend- 
ants to coerce plaintiff to accede to its unlawful demands. 


19. Plaintiff’s capital accounts have increased by nearly 
$2,000,000 since October 16, 1956, the date selected by the 
Board in the administrative proceedings for the determina- 
tion of the adequacy of plaintiff’s capital. Its deposits 
have declined between that date and April 25, 1961, the date 
of the most recent examination conducted by the Board, 
from 76.9 million in 1956 to 68.5 million in April, 1961. 
Plaintiff’s share of the deposits in the Salt Lake City 
Clearing House area has declined from 17 per cent in 1956 
to 13 per cent in 1961. If plaintiff had maintained its rela- 
tive share of such deposits, jts total deposits would be ap- 
proximately 84 million dollars rather than 68.5 million 
dollars. Plaintiff believes, and alleges on information and 
belief, that the principal reason for said loss of deposits has 
been the unlawful and discriminatory efforts by the Board 
to coerce plaintiff to accede to its unlawful demands by 
threats of expulsion, denial of branches, and other dis- 
criminating treatment of plaintiff. 


90. The threat of defendants to expel plaintiff for failure 
to comply with the unlawful Order of July 18, 1960, creates 
an actual and justiciable controversy as to the validity of 
said Order and as to the Board’s power and authority in 
connection therewith, within the purview of the Declaratory 
Judgments Act and plaintiff is entitled to have its rights 
adjudged and declared. 


91. Plaintiff has exhausted its administrative remedies 
and has no adequate remedy at law. 
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22. Said Order of July 18, 1960, constitutes final agency 
action within the meaning of section 10 of the Administra- 
tive Procedure Act (5 USC 1009), and no other procedure 
is available at the Board for reviewing its action. 


Seconp Cause or Acrion 


1. Plaintiff incorporates the allegations of paragraphs 
one through four of its Second Cause of Action as set 
forth in its original complaint on file herein. 


2. Paragraph 5 of said complaint is amended to read as 
follows: 


The Board under date of June 28, 1961, issued an order 
to plaintiff to show cause why its membership in the Fed- 
eral Reserve System should not be forfeited for failure 
to comply with the Board’s Order of July 18, 1960. That 
said action is but part of a course of action against plain- 
tiff involving the threat of forfeiture of its Federal Reserve 
System membership with consequent revocation of its 
FDIC insurance, the denial of the privilege to establish 
branch banks to the competitive disadvantage of plaintiff, 
and the use of other coercive tactics to force plaintiff to 
accede to the Board’s unlawful demands that plaintiff in- 
crease its unimpaired capital. Unless the Board is 
permanently restrained from asserting its unlawful de- 
mands, the Board will cause plaintiff’s membership in the 
Federal Reserve System to be forfeited for failure to com- 
ply with its unlawful Order of July 18, 1960, to the ir- 
reparable injury of plaintiff. 


3. Plaintiff incorporates the allegations of paragraphs 
6 and 7 of its second cause of action in the original com- 
plaint. 

4. The institution of a show cause hearing to expel plain- 
tiff for failure to comply with its unlawful Order of July 
18, 1960, creates an actual and justiciable controversy as 
to the validity of said Order and as to the Board’s power 
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and authority in connection therewith, within the purview 
of the Declaratory Judgments Act, and plaintiff is entitled 
to have its rights adjudged and declared in the premises. 


Turep Cause or AcTION 


1. Plaintiff incorporates paragraphs numbered 1 through 
14 of its First Cause of Action as set forth in the original 
complaint on file herein. 


2. By letter dated July 98, 1961, the Board of Governors 
advised plaintiff that it was being ordered to show cause 
why its membership in the System ‘‘. . - should not be 
forfeited for failure to comply with the Board’s Order of 
July 18, 1960...’’ to increase capital. 


3. By an Order to Show Cause (Exhibit ‘‘J’’), dated 
July 28, 1960, the day next following entry of judgment 
herein, the Board of Governors found that failure to com- 
ply with the Order of July 18, 1960, to increase capital 
constituted a failure to comply with the Federal Reserve 
Act and Condition of Membership No. 2, and ordered 
plaintiff to show cause why it should not surrender its 
stock in the Federal Reserve Bank of San Francisco and 
forfeit its membership in the Federal Reserve System. 


4. The Board ruled (Exhibit “J?7) that it need not, in 
formulating its Order of July 18, 1960, meet the burden of 
proof imposed on it by the Administrative Procedure Act 
(5 U.S.C. 1006c). It now seeks to require plaintiff to show 
cause why it should not be expelled for failure to comply 
with an Order, the basis for which the Board has ruled it 
need not prove by evidence nor establish by regulation. Its 
choice of procedure is not authorized by the statute under 
which it purports to proceed (12 U.S.C. 327), or by its 
published Rules of Procedure (12 C.F-R. 263), and is 
designed unlawfully to place on plaintiff the burden of 
proof. 


5. Commencement of proceedings for revocation of plain- 
tiff’s membership in the Federal Reserve System because 
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of plaintiff’s failure to comply with the unlawful Order 
of July 18, 1960, creates an actual and justiciable con- 
troversy within the purview of the Declaratory Judgments 
Act, and plaintiff is entitled to have its rights adjudged 
and declared in the premises, 


Wuererore, plaintiff repeats the prayer for relief set 
forth at pages 11 and 12 of the original complaint on file 
herein. 

s/ Perer W. Bruures 
Peter W. Billings 
800 Continental Bank Bldg. 
Salt Lake City, Utah 


s/ Bannon K. Gurr 
Barron K. Grier 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


Attorneys for Plaintiff 


EXHIBIT J 


UNITED STATES OF AMERICA 
BEFORE THE BOAED OF GOVEENORS OF THE 
FEDERAL RESEEVE SYSTEM 


In the Matter of: 
Tae ContTINENTAL BANK anD Trust CoMPANY 
Salt Lake City 10, Utah 


ORDER TO SHOW CAUSE AND FOR 
HEARING THEREON 


On June 29, 1956, by notice and order for hearing, the 
Board of Governors of the Federal Reserve System in- 
stituted this proceeding for the purpose of determining: 


a. The adequacy or inadequacy of the net capital 
stock and surplus of The Continental Bank and Trust 
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Company in relation to the character and condition of 
its assets and to its present and prospective deposit 
liabilities and its other corporate responsibilities; and 


b. What net additional amount, if any, of capital 
funds is needed by The Continental Bank and Trust 
Company to have an adequate capital structure; and 


c. What is a reasonable period of time to allow The 
Continental Bank and Trust Company to effect any in- 
crease of its capital funds as may be found to be needed 
to make them adequate before being required by the 
Board of Governors to surrender its capital stock in 
the Federal Reserve Bank of San Francisco and to 
forfeit all its rights and privileges of membership in 
the Federal Reserve System for failure to do so. 


The Continental Bank and Trust Company of Salt Lake 
City, Utah, hereinafter called the respondent, failed in its 
attempt to enjoin the holding of the hearing thus ordered 
by the Board of Governors. In affirming the decision of 
the United States District Court for Utah, Central Division, 
dismissing the action, the United States Court of Appeals 
for the 10th Circuit stated in part: 


“The scheduled hearing was intended and designed to 
ascertain whether the Bank had failed and was con- 
tinuing to fail to meet the requirements of the Act and 
the regulation, if so what should be done to bring its 
condition into compliance with the Act and the regula- 
tion in respect to capital adequacy, and in the event of 
continued failure to meet the requirements of the Act 
and the regulation whether the Bank should cease to 
be a member of the Federal Reserve System. That 
being its purpose, the hearing was within the purview 
of the Act and the regulation, considered in their 
entirety ... The Board was clothed with power to 
order the hearing.’”? Continental Bank and Trust 
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Company of Salt Lake City v. Woodall, 239 F.2d 707, 
710, 10th Cir. 1957, cert. den. 353 U.S. 909. 


The hearing on this proceeding thereafter went forward 
and the record thereof was submitted to the Board of 
Governors and by order and statement of July 18, 1960, 
the Board of Governors found: 


“¢. . . that the net capital and surplus funds of the 
Bank are inadequate in relation to the character and 
condition of its assets and to its deposit liabilities and 
other corporate responsibilities, and that such inad- 
equacy in an amount of not less than $1,500,000 shows 
no likelihood of being corrected within a reasonable 
time by retained earnings.’’ 


Accordingly, the Board ordered that within six months 
from July 18, 1960, the respondent, by the sale of common 
stock for cash, effect an increase in its net capital and sur- 
plus funds in the amount of not less than $1,500,000. 


On September 19, 1960, respondent filed an action in the 
United States District Court for the District of Columbia 
seeking to review and set aside the Board’s July 18, 1960, 
order and seeking to enjoin the Board from taking any 
action in this proceeding to enforce its July 18, 1960 order. 


At respondent’s request the Board by letter of October 
12, 1960, voluntarily agreed that it would ‘‘take no ad- 
ministrative action to enforce its order of July 18, 1960, 
pending determination by the United States District Court 
of the issues raised in the suit now before it.’’ 


On June 27, 1961, the United States District Court com- 
pleted its determination of respondent’s suit before it by 
granting the Board’s motion to dismiss on the ground that 
the Court lacked jurisdiction of the subject matter of 
respondent’s action because: 


a. The Board’s July 18, 1960, order was not its final 
agency action in this proceeding; 
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b. Respondent has not yet exhausted its administrative 
remedies in this proceeding; and 


c. Respondent’s complaint failed to state a claim upon 
which judicial relief could be granted. 


The six months period from July 18, 1960, within which 
the Board’s order required respondent to increase its 
capital expired January 18, 1961, during the pendency of 
respondent’s suit before the United States District Court 
for the District of Columbia. 


Tt appears to the Board that in failing to comply with 
the July 18, 1960 order herein the respondent has failed to 
comply with section 9 of the Federal Reserve Act and, in 
particular, has failed to comply with respondent’s Con- 
dition of Membership No. 2 imposed by the Board pursuant 
to section 9 of the Federal Reserve Act, which Condition of 
Membership requires that: 


“<9. The net capital and surplus funds of such bank 
(respondent) shall be adequate in relation to the 
character and condition of its assets and to its deposit 
liabilities and other corporate responsibilities, and 
its capital shall not be reduced except with the per- 
mission of the Board of Governors of the Federal 
Reserve System.”’ 


Accordingly, Ir Is Heresy ORDERED: 


4. That a hearing be held at which the respondent shall 
show cause why the Board should not require it to sur- 
render its stock in the Federal Reserve Bank of San 
Francisco and to forfeit all rights and privileges of mem- 
bership in the Federal Reserve System for failure to com- 
ply with said Condition No. 2 of respondent’s membership. 


9. That the said hearing in the proceeding be held in 
accord with the requirements of paragraph 9 of section 9 
of the Federal Reserve Act (12 USC sec. 327) commencing 


201 


at 10:00 a.m. on September 6, 1961, in the offices of the 
Salt Lake City, Utah, Branch of the Federal Reserve 
Bank of San Francisco, 120 South State Street, Salt Lake 
City, Utah, for the purpose of taking evidence from wit- 
nesses for the respondent and from witnesses for the Board 
on all issues of fact that may be involved in this show cause 
order, which evidence the Board will consider in arriving 
at its final decision in this proceeding. 


3. That the hearing be held before a trial examiner to 
be designated by the Civil Service Commission and ap- 
pointed by the Board in accord with the provisions of sec- 
tion 11 of the Administrative Procedure Act of 1946, as 
amended (5 U.S.C. sec. 1010), and that the hearing, and 
the proceedings following the hearing, be conducted in 
accord with the applicable requirements of that Act and the 
Rules of Practice for Formal Hearings, of the Rules of 
Procedure of The Board of Governors of the Federal 
Reserve System (12 CFR 263). 


4. That in accord with Rule III(b) of the aforesaid Rules 
of Practice, and except as otherwise hereafter ordered by 
the Board, the hearing before the trial examiner will be 
private, attended only by the representatives, counsel and 
witnesses of The Continental Bank and Trust Company, 
and of the Board of Governors of the Federal Reserve 
System, unless The Continental Bank and Trust Company 
makes a written request to the Board of Governors that 
ohter persons be permitted to attend or that the hearing be 
made public, in which event such request will be granted. 


5. That authority is granted under section 8(a) of the 
Rules of Organization of the Board of Governors of the 
Federal Reserve System to disclose and introduce as evi- 
dence in this proceeding reports of examinations of The 
Continental Bank and Trust Company made by examiners 
of the Federal Reserve Bank of San Francisco: provided, 
neither the names nor the identities of persons indebted to 
The Continental Bank and Trust Company shall be in any 
way disclosed or introduced in evidence. 
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6. That a certified copy of this Order be forthwith served 
upon the respondent by postage prepaid, registered mail, 
with return receipt. 


Dated at Washington, D. C., this 28th day of June, 1961. 
By order of the Board of Governors. 


Voting for this action: Chairman Martin and Governors 
Balderston, Mills, and Shepardson. 


Absent and not voting: Governor King. 


Governor Robertson took no part in the Board’s con- 
sideration of this matter or in the Board’s action of this 
date, having voluntarily withdrawn from participation in 
the matter for the reasons set forth in the Statement 
issued by him on June 30, 1959, and made a part of the 
record in these proceedings. 


(Signed) Merrirr SHERMAN 
Merritt Sherman, 
Secretary. 


(Filed August 5, 1961) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3097-60 


Tur ContrxentaL Bank anp Trust CoMPANY, Plaintiff, 


vs. 


Wm McCuesney Martin, JR., ET AL, Defendants 


Order 


The plaintiff having filed a motion to alter or amend 
judgment, to vacate the judgment and order dismissing 
the complaint, for leave to file an amended and supple- 
mental complaint, and for oral hearing thereon, and the 
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Court having considered the pleadings and the memoranda 
filed in support and in opposition to the said motion, it is 
by the Court this 3d day of August, 1961, Oxprrep that the 
plaintiff’s motion to alter or amend judgment, to vacate 
the judgment and order dismissing the complaint, for leave 
to file an amended and supplemental complaint, and for 
oral hearing thereon be and hereby is denied in all respects. 


s/ Marrnew F. McGume 
United States District Judge 


(Filed August 16, 1961) 
Notice of Appeal 


Notice is hereby given this 16th day of August, 1961 
that Continental Bank and Trust Company, plaintiff above 
named, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the orders of this 
Court entered in this action on June 27, 1961, and on August 
5, 1961, in favor of defendants and against said plaintiff. 


Bys/ Barron K. Grrr 
Barron K. Grier 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


By s/ Perer W. Burines 
Peter W. Billings 
800 Continental Bank Bldg. 
Salt Lake City, Utah 


Attorneys for Plaintiff 


QUESTION PRESENTED 


‘ Whether an Order of the Board of Governors of the Fed- 
eral Reserve System, issued after hearing, requiring The 

‘ontinental Bank and Trust Company, a state bank mem- 
ber of the Federal Reserve System, to increase its unim- 
paired capital by $1,500,000 by the sale of common stock 
for cash within six months of said Order, before being re- 
quired to forfeit its membership in the Federal Reserve 


System for failure to do so, is ripe for review under the 
Declaratory Judgment Act and under the Administrative 
Procedure Act. 


Jurisdictional Statement 
Statement of the Case 

Statutes and Regulations Involved 
Statement of Points 

Summary of Argument 
Argument 


I. The Board’s Exercise of the Power It Asserts 
in Its Regulation H and Applies to Plaintiff in 
the Order to Increase Capital Presents a Claim 
for Declaratory Relief Under the Declaratory 
Judgment Act 


A. The Order Challenged Has Present Applica- 
tion and Creates an Actual and Immediate 
Controversy 


B. The Present and Imminent Damage to Con- 
tinental Flowing From the Challenged Order 
Creates an Actual and Urgent Need for 
Relief 


.The Board’s Exercise of the Power It Asserts 
in Its Regulation H and Applies to Plaintiff in 
the Order to Increase Capital is Reviewable in 
This Action Under the Administrative Pro- 
cedure Act 


A. The Issues Are Ripe for Review 


B. The Order to Increase Capital Is Final 
Agency Action 


C. Plaintiff Has Exhausted Its Administrative 
Remedies 


Conelusion 
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IN THE 


United States Court of Appeals 


For rae Disrricr or Couumsia Circuir 


No. 16620 


Tue ConTINENTAL Bank anv Trust Company, 
Appellant, 
v. 


Wim McCuesney Martin, Jr. Individually and as 
Chairman and a member of the Board of Governors of 
the Federal Reserve System and Grorcs H. Kine, Jr., 
M. S. Szymczax, James L. Rosertrson, C. Cansy 
Baupersron, CHartes N. SHEeparpson and Assorr L. 
Muus, Jr., Individually and as members of said Board, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting appellees’ mo- 
tion to dismiss and dismissing appellant’s complaint (JA 
190) and from an order denying appellant’s motion to 
alter or amend the judgment, to vacate the judgment and 
order dismissing the complaint and for leave to file an 
amended and supplemental complaint (JA 202). 


Appellant is a state bank member of the Federal Reserve 
System. Appellees are members of the Board of Governors 
of said System. Appellant filed this action for a declara- 
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tory judgment pursuant to the provisions of the Declaratory 
Judgment Act, 62 Stat. 964, U.S.C., Title 28 $¢ 2201, 2202, 
on the ground that the Order to Increase Capital in the 
sum of $1,500,000 issued by Appellees under date of July 
18, 1960, (JA 166) is unlawful and beyond the power and 
authority of the Board and for review of said order under 
the provisions of the Administrative Procedure Act of 
June 11, 1946, 60 Stat. 243, U.S.C., Title 5 § 1009. The 
interest of appellant in the matter in controversy exceeds, 
exclusive of interest and costs, the sum of $10,000. The 
action arises under section 9 of the Federal Reserve Act as 
amended, Act of Dee. 23, 1913, 38 Stat. 259; as amended by 
Act of June 21, 1917, 40 Stat. 932; as amended by Act of 
April 23, 1930, 46 Stat. 251, as amended by Act of August 23, 
1935, 49 Stat. 704, U.S.C., Title 12 § 327. The District Court 
had jurisdiction under the provisions of the Administra- 
tive Procedure Act and U.S.C., Title 28 § 1331, to review 
the final agency action complained of. 


On June 27, 1961, the District Court entered its order 
dismissing plaintiff’s complaint (JA 190). On July 6, 1961, 
appellant filed a motion under Rule 59(e) of the Federal 
Rules of Civil Procedure to alter or amend the judgment, to 
vacate the judgment and order dismissing the complaint and 
for leave to file an amended and supplemental complaint 
(JA 191). The Order of the court denying that motion was 
entered on August 5, 1961 (JA 202). Appellant filed a 
notice of appeal on August 16, 1961 (JA 203). On Septem- 
ber 12, 1961, the record was filed and the appeal docketed 
in this Court. 


This Court has jurisdiction under U.S.C., Title 28 § 1291 
to review the orders below. 


STATEMENT OF THE CASE 
Appellant, The Continental Bank and Trust Company, 
hereinafter referred to as Continental, is a bank chartered 
by and operating under the laws and supervision of the 
State of Utah. It is a state bank member of the Federal 
Reserve System. 
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Appellees, hereinafter referred to as the Board, are the 
members of the Board of Governors of the Federal Reserve 
System. The Board is an independent establishment of 
the United States charged with the basic function of regu- 
lating the flow of credit and money in the United States. 
It also has certain express and limited grants of authority 
with respect to banks which are members of the Federal 
Reserve System. The Board claims that among these is 
the power to regulate capital adequacy of member state 
banks, and in exercise of that asserted power it entered 
against Continental the Order to Increase Capital (JA 166) 
which this action seeks to challenge. 


Continental became a state bank member of the Federal 
Reserve System on February 1, 1952. Pursuant to its Regu- 
lation H, 12 CFR 208.7, the Board prescribed at that time 
the following condition of membership: 


“«(2) The net capital and surplus funds of such bank 
shall be adequate in relation to the character and con- 
dition of its assets and to its deposit liabilities and 
other corporate responsibilities, and its capital shall 
not be reduced except with the permission of the Board 
of Governors of the Federal Reserve System.”’ 


Under date of February 10, 1956, Continental was ad- 
vised by the Federal Reserve Bank of San Francisco, that 
based on reports of examination and reports of condition 
reviewed by the Board, 


“<[I]n the Board’s opinion the capital structure of your 
bank is inadequate and should be strengthened by the 
sale of additional common stock for cash to provide not 
less than $1,500,000 net additional capital funds.’’ (JA 
14) 


The bank was further directed to advise within sixty days, 
“¢ |. , the steps your bank will take to effect the prescribed 
increase in capitalization.’’ 
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After referring this demand to its stockholders, Conti- 
nental declined to increase its capital in the manner de- 
manded by the Board. 


Thereafter, the Board issued a Notice of Institution of 
Proceeding and of Hearing Therein dated June 29, 1956 
(JA 15). That Order, 21 Fed. Reg. 6524, recites that the 
Board deemed it necessary and appropriate to institute the 
proceeding ‘‘under section 9 of the Federal Reserve Act (12 
U.S.C. 327),” as a ‘formal, on the record, adjudicatory 
hearing,’”’ to determine (a) the adequacy of Continental’s 
capital, (b) what amount, if any, is needed to make it ade- 
quate, and (c) what is a reasonable time to allow it to 
effect any required increase ‘‘before being required by the 
Board of Governors to surrender its capital stock in the 
Federal Reserve Bank of San Francisco and to forfeit all 
its rights and privileges of membership in the Federal 
Reserve System for failure to do so.”’ 


Continental filed with the Board a demand for a more 
definite statement of legal authority and jurisdiction and 
matters of fact and law asserted (JA 17), to which special 
counsel to the Board replied (JA 19). Continental also 
filed with the Board motions to dismiss for lack of jurisdic- 
tion (JA 24), and for failure to comply with the Adminis- 
trative Procedure Act (JA 26). These two motions were 
denied by the Board (JA 27). In its Order denying these 
motions the Board ruled that: 


««. , the proceedings herein instituted are authorized 
under the Act and the regulations issued pursuant 
thereto .. .”? (JA 31) 


and that it ‘‘does not concur’’ in Continental’s assertion 
that the notice of hearing failed to charge a violation of 
section 9 of the Federal Reserve Act or of any lawful regu- 
lation made pursuant thereto (JA 29). 


Subsequently, Continental sought judicial review of the 
Board’s Order denying Continental’s motion to dismiss the 
administrative proceedings for lack of jurisdiction by en- 
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joining the trial examiner in the United States District 
Court for the District of Utah. That suit was dismissed 
for failure to join the Board of Governors as an indispen- 
sable party. The dismissal on that ground was affirmed 
by the Court of Appeals for the Tenth Circuit, Continental 
Bank v. Woodall, 239 F. 2d 707 (1957), cert. denied, 353 U.S. 
909. 


Thereafter, the evidence-taking portion of the administra- 
tive hearing, instituted by the Board’s notice of June 29, 
1956, commenced in April, 1957 and continued with inter- 
mittent recesses until the record was formally closed in 
November, 1958, after some 8,576 pages of testimony and 
374 documentary exhibits had been introduced. 


The trial examiner submitted his report and recom- 
mended decision (JA 34-165) under date of March 16, 1959. 
He recommended that the proceedings be dismissed on the 
following grounds: 


“(1) Want of jurisdiction or lawful authority; 


(2) Violation of the due process of law; and 


(3) Failure to sustain the burden of proof.’’ (JA. 
165) 


Following the procedure set forth in the Board’s Rules 
of Practice for Formal Hearings, 12 CFR Part 263, ex- 
ceptions to the trial examiner’s Report were filed by the 
special counsel to the Board, and both parties filed written 
briefs with the Board. Oral argument was held before the 
full Board—except Governor Robertson, who had disquali- 
fied himself—on July 22, 1959. The Board issued its 
Order to Increase Capital under date of July 18, 1960 
(JA 166). That order overruled the trial examiner on all 
material issues, judged and determined that Continen- 
tal’s capital was inadequate and concluded: 


‘Accordingly, Ir Is Heresy Orperep that, within six 
months from the date of this Order, the Bank shall, 
by the sale of common stock for cash, effect an in- 
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erease in its net capital and surplus funds in the 
amount of not less than $1,500,000.” 


The Board’s Rules of Practice, 12 CFR Part 263, make 
no provision for rehearing or other administrative pro- 
ceedings following the entry of the Board’s Order. Ac- 
cordingly, on September 19, 1960, this action was filed 
under the Administrative Procedure Act, 60 Stat. 243, 
US.C., Title 5 § 1009, and the Declaratory Judgment Act, 
62 Stat. 964, U.S.C., Title 28 § 2201. 


Continental’s complaint challenges the authority asserted 
by the Board and the validity of the administrative pro- 
ceedings, and prays that the Court declare the rights and 
legal relationships of the parties, set aside the Board’s 
Order of July 18, 1960, and enjoin the Board from requir- 
ing Continental to increase its unimpaired capital. The 
complaint has not been answered. 


On December 2, 1960, Continental filed a motion for sum- 
mary judgment raising the issue as to the Board’s statu- 
tory authority to issue that order (JA 188). The Board 
has not responded to this motion. Subsequently, on De- 
cember 15, 1960, the Board filed a motion to dismiss (JA 
189) on the asserted grounds that its July 18, 1960 Order 
to Increase Capital was not ‘‘final’’ within the meaning 
of the Administrative Procedure Act, that Continental had 
not exhausted its administrative remedies and that no 
justiciable controversy existed. 


The Board’s motion to dismiss was argued before Judge 
Matthew F. McGuire on June 14, 1961, and on June 27, 
1961, his Order granting the Board’s motion to dis- 
miss for lack of jurisdiction was entered (JA 190). The 
very next day—June 28, 1961—the Board issued an Order 
directing Continental to show cause why its membership in 
the Federal Reserve System should not be forfeited for 
failure to comply with the Board’s Order of July 18, 1960 
(JA 197). Continental, under Rule 59(e) of the Federal 
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Rules of Civil Procedure, then filed on July 6, 1961, a motion 
to alter or amend the judgment, to vacate the judgment and 
order dismissing the complaint and for leave to file an 
amended and supplemental complaint. (JA 191) 


That motion was denied on August 5, 1961. (JA 202) 
This appeal was taken on August 16,1961. (JA 203) 


STATUTES AND REGULATIONS INVOLVED 


The following statutes and regulations are involved in 
this proceeding: 

Federal Reserve Act, para. 9 of sec. 9, 38 Stat. 259 as 
amended, U.S.C., Title 12 §327; Declaratory Judgment 
Act, sec. 1, 62 Stat. 964, U.S.C., Title 28 § 2201; Admin- 
istrative Procedure Act, sec. 2, 60 Stat. 237 as amended, 
U.S.C., Title 5 §1001(c)(d)(f)(g); Administrative Pro- 
cedure Act, sec. 10, 60 Stat. 243, USC, Title 5 
§ 1009(a)(b)(c); Regulation H of the Board of Governors 
of the Federal Reserve System, 12 CFR § 208.7. 


The relevant portions of these statutes and of Regula- 
tion H are printed as an appendix to this brief. 


STATEMENT OF POINTS 


The District Court erred: 


1. In granting the Board’s motion to dismiss Continen- 
tal’s complaint on the grounds that: 


(a) the court lacks jurisdiction of the subject mat- 
ter because— 


(1) ‘‘the administrative action sought to be re- 
viewed is not the final agency action in the adminis- 
trative proceeding,’’ and 

(2) Continental has not ‘‘exhausted its adminis- 
trative remedy in the administrative proceeding now 
pending before the Board of Governors of the Fed- 
eral Reserve System,’’ and 
(b) ‘‘there is no justiciable controversy between’’ 

Continental and the Board. 
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2, In denying Continental’s motion to alter or amend the 
judgment, to vacate the judgment and order dismissing the 
complaint and for leave to file an amended and supplemen- 
tal complaint. 


SUMMARY OF ARGUMENT 


1. An actual controversy of sufficient immediacy exists 
between Continental Bank and the Board to support the 
prayer for declaratory relief. The Board has issued, after 
extensive hearings, an Order directing Continental Bank to 
increase its unimpaired capital in a specified manner and 
amount and within a specified time. Continental has failed 
to comply and has brought this action to challenge the 
Board’s authority to require a state bank member of the 
Federal Reserve System to increase its unimpaired capital. 


The controversy is not remote or abstract but real and 
immediate, concerning a present application of a claimed 
but vigorously challenged power. There is no mere reserva- 
tion of authority to act against Continental on a future 
contingency. The Board has already instituted proceed- 
ings to expel Continental from the Federal Reserve System 
for failure to comply with the capital increase order. The 
nature of the sanction risked by deferring review of the 
Order to Increase Capital until expulsion has occurred 
makes declaratory relief not only appropriate now, but its 
denial would foreclose to Continental effective judicial re- 
view. Not only the destructive effects of expulsion but 
even the harm from the Board’s attempt to do so cannot 
be remedied if review is postponed. 


2. The Order to Increase Capital is final agency action 
and is reviewable under the Administrative Procedure Act 
because it is a specific order to do a specific thing and it 
resolved every issue of fact and law raised during the 
proceeding. If valid, it imposes an immediate obligation to 
comply, not conditioned on contingent events or further 
agency action. Whether treated as rule-making, as an 
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order culminating an adjudicatory proceeding or as im- 
position of a sanction, it is agency action ripe for review 
to prevent the irreparable injury of expulsion, the conse- 
quences of which could not be prevented or remedied by 
review thereafter. No further administrative procedures 
are provided by law or regulation nor could any serve to 
sharpen the issue of the Board’s asserted authority to re- 
quire a member state bank to increase its unimpaired capi- 
tal to such amount and in such a manner as the Board may 
dictate under pain of expulsion from the Federal Reserve 
System. There is no other adequate remedy in any court 
for the legal wrong suffered by Continental as a result of 
the Board’s Order. 


ARGUMENT 
L 


THE BOARD’S EXERCISE OF THE POWER IT ASSERTS IN ITS REGULA- 
TION H AND APPLIES TO PLAINTIFF IN THE ORDER TO INCREASE 
CAPITAL PRESENTS A CLAIM FOR DECLARATORY RELIEF UNDER 
THE DECLARATORY JUDGMENT ACT. 


The complaint herein seeks injunctive and declaratory 
relief and review of the action of the Board of Governors 
under section 10 of the Administrative Procedure Act, 
U.S.C., Title 5 $1009. This Court has recently distin- 
guished between review under that Act and review under 
the Declaratory Judgment Act, U.S.C., Title 28 § 2201. Find- 
ing that declaratory relief was justified, it held that there 
was therefore no need to ‘‘. .. consider the Administrative 
Procedure Act.’? F.7.C. v. Nash-Finch Company, .... 
App. D.C. ...., 288 F. 2d 407, 409 (1961). Point I, there- 
fore, addresses itself solely to the right of plaintiff to an 
adjudication of its claim under the Declaratory Judgment 
Act. 
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A. The Order Challenged Has Present Application and Creates 
An Actual and Immediate Controversy. 

Whether declaratory relief is appropriate in any given 
case depends upon the circumstances of that case. As the 
Supreme Court said in Maryland Casualty Co. v. Pacific 
Coal & Oil Co., 312 U.S. 270, 273, (1941) : 


“The difference between an abstract question and a 
‘controversy’ contemplated by the Declaratory Judg- 
ment Act is necessarily one of degree, and it would 
be difficult, if it would be possible, to fashion a precise 
test for determining in every case whether there is such 
a controversy. Basically, the question in each case is 
whether the facts alleged, under all the circumstances, 
show that there is a substantial controversy, between 
parties having adverse legal interests, of sufficient im- 
mediacy and reality to warrant the issuance of a decla- 
ratory judgment.”’ 


That the Supreme Court has not departed from this stand- 
ard is shown by the recent restatement of it in Evers v. 
Dwyer, 358 U.S. 202, 203, 3 Led. 2d 222, 224 (1958). 


A comparative analysis of the circumstances of this case 
and those of Eccles v. Peoples Bank, 333 U.S. 426, 92 L.ed. 
784 (1948), reversing Peoples Bank v. Eccles, 82 App. D.C. 
126, 161 F. 2d 636 (1947) will demonstrate that here there 
is a substantial controversy, between parties having ad- 
verse legal interests, of sufficient immediacy and reality to 
warrant the issuance of a declaratory judgment. 


There are certain superficial similarities between Peoples 
Bank and this case. Peoples Bank was, as is Continental, 
a state-chartered bank which was admitted to member- 
ship in the Federal Reserve System. Peoples Bank, like 
Continental, was admitted on certain conditions of mem- 
bership imposed by the Board of Governors. Peoples Bank, 
like Continental, challenged the statutory authority of the 
Board to impose one of the said conditions, asserting that 
Congress had not delegated to the Board any control over 
the subject matter of the contested condition. Peoples 
Bank, again like Continental, commenced an action in the 
United States District Court for the District of Columbia 
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for a declaratory judgment to have the offensive condition 
held invalid. 


The objections raised by the Board in Peoples Bank are 
similar in import to those raised in this case. In Peoples 
Bank the Board 


(1) Denied that there was a justiciable controversy, 
161 F2d at 645. col. 2 


(2) Asserted that the Condition is not self-execut- 
ing and that the Board intended to leave, to fu- 
ture determination what action, if any, might be 
necessary pursuant thereto. Id, at 643, col. 1 


Contended that Peoples Bank’s membership could 
not be summarily forfeited but could be with- 
drawn only after hearing and a finding that 
appellant has failed to comply with the provisions 
of the law or the regulations of the Board of 
Governors of the Federal Reserve System made 
pursuant thereto. Id. 643, col. 2 


This Court rejected those contentions and granted declar- 
atory relief. 


Although there are, as noted, certain similarities between 
this case and Peoples Bank, the differences are the sig- 
nificant features of the two cases. One difference, which 
was the basis of the reversal of this Court by the Supreme 
Court, is that the Board by formal resolution had concluded 
that there was no need for any action by the Board with 
respect to the condition of membership of Peoples Bank. 
As Justice Frankfurther put it, the Board ‘‘formally dis- 
avowed any intention to invoke that condition against re- 
spondent merely because of acquisition by Transamerica of 
an interest’’ in Peoples Bank. Eccles v. Peoples Bank, 333 
U.S. 426, 431. Because of this disavowal the Court con- 
cluded that danger of forfeiture of membership was too 
speculative to warrant anticipatory judicial determina- 
tions. It emphasized the lack of immediate controversy 
between the Board and Peoples Bank by saying: 
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‘The Bank has always insisted that it is independent 
of Transamerica; the Board of Governors has sus- 
tained the claim. The Bank stands on its right to 
remain in the Federal Reserve System; the Board 
acknowledges that right. The Bank disclaims any in- 
tention to give up its independence; the Board of Gov- 
ernors, having imposed the condition to safeguard this 
independence, disavows any action to terminate the 
Bank’s membership, so long as the Bank maintains the 
independence on which it insists.’? 333 U.S. at 432, 
95 L.ed. at 789. 


The very opposite is true in this case. 


The Board claims that it has a discretionary control over 
the unimpaired capital of member state banks. Continen- 
tal challenges the existence of any such power. 


The Board has not ‘‘formally disavowed any intention to 
invoke”? the disputed power. On the contrary, after a 
hearing noticed under section 9 of the Federal Reserve Act 
38 Stat. 259, U.S.C., Title 12 § 327, it issued an order com- 


manding Continental to increase its capital by not less than 
$1,500,000 by the sale of common stock for cash within six 
months of the date of that Order. 


The Board has not ‘‘formally disavowed any intention”’ 
to expel Continental from the Federal Reserve System. 
On the contrary, it has formally invoked its claimed power 
by issuing an Order to Show Cause (JA 197) why Con- 
tinental should not be required to surrender its stock in the 
Federal Reserve Bank of San Francisco and to forfeit all 
rights and privileges of membership in the Federal Re- 
serve System for failure to comply with the Board’s Order 
to Increase Capital. 


The narrowness of the ground for reversal of this Court 
in Peoples Bank is clearly stated in the opinion. It is recog- 
nized by the author of the reversing opinion himself, for 
in Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123, 155, 95 L.ed. 817, $45 (1951), Mr. J ustice Frank- 
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furter states what he conceives to be the holding of Eccles 
v. Peoples Bank: 


“‘Nor does the reservation of authority to act to a peti- 
tioner’s detriment entitle him to challenge the reserva- 
tion when it is conceded that the authority will be exer- 
cised only on a contingency which appears not to be 
imminent. Eccles v. Peoples Bank.’’ 


In this case there is no mere reservation of authority to 
act. There is a present exercise of the claimed power. 
The contingency on which action is based is more than 
imminent—it has already occurred. The need for equitable 
relief is clear, not remote or speculative. 


Had the critical facts of this case been present in Eccles 
v. Peoples Bank, the holding of this Court would have been 
affirmed by the Supreme Court. 


B. The Present and Imminent Damage to Continental Flowing 
from the Challenged Order Create An Actual and Urgent 
Need for Relief. 

Because one of the elements involved in the question of 
availability of declaratory relicf is, as put by the Supreme 
Court in Eccles v. Peoples Bank ‘‘the actuality of the plain- 
tiff’s need’? (333 U.S. 426, 432), it is important to point out 
that not only do the two cases differ in their procedural 
posture, but also that the injury to Continental flowing from 
a denial of declaratory relief at this time would be much 
greater than the injury visited upon Peoples Bank by denial 
in that case. This Court discounted the Board’s disclaimer 
of intention to act against Peoples Bank because the Board 
still maintained the validity of the disputed condition and, 
indeed, declared that the expulsion would be ‘‘justified by 
the facts’’ as they then appeared. Peoples Bank v. Eccles, 
161 F. 2d 636, 645. Thus only the Board’s whim delayed 
expulsion. The opinion noted that this left the bank to op- 
erate under a suspended sword of Damocles. And this 
Court added: 
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“T> those acquainted with the realities of banking, it 
is plain that public knowledge in the bank’s service area 
of the existence of Condition No. 4 does incalculable 
harm to the bank. It is generally realized that nothing 
could more quickly cause depositors to lose confidence in 
a banking institution than withdrawal of federal deposit 
insurance.’’? Peoples Bank v. Eccles, 161 F. 2d 636, 645. 


The dissenting justices in the Supreme Court expressed 
similar thoughts in finding present damage to Peoples Bank, 
noting especially the depressing effect of such uncertainty 
of status upon the marketability of Peoples Bank stock 
and the deterrent effect upon establishment of ‘‘long and 
close associations’? in customer relations. Eccles v. Peoples 
Bank, 333 U.S. 426, 435, 92 L.ed. 7 84, 791. 


We think it is of utmost importance to realize that the 
single factor which persuaded the five justice majority to 
overrule this Court in Peoples Bank was that the Board 
had formally disavowed an intent to do there what it has 
repeatedly proclaimed it intends to do here, viz. expel Con- 


tinental from the Federal Reserve System. 


This critical difference is enough to require a different 
ruling here. 


In Peoples Bank the Board had disavowed any present 
intent to enforce the objectionable condition of membership. 
In this case the Board has not only found Continental to be 
in violation of a membership condition and has ordered 
Continental to comply by increasing its capital (JA 166) 
but has ordered Continental to show cause why it should 
not be expelled from the Federal Reserve System for its 
failure to comply with that order (JA 197). In addition 
the present impact of the Board’s present action is much 
greater upon Continental than it was upon Peoples Bank. 
The Board there did not charge any fact which would, if 
true, make Peoples Bank an unsafe depository or its shares 
a risky investment. This Court simply took account of the 
“‘yealities of banking.” The stock of even a sound bank 
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would be depressed and made less marketable if System 
membership and deposit insurance were threatened; poten- 
tial customers might avoid establishing long and close as- 
sociation with even a round bank if System advantages 
might be lost even in the distant future; present depositors 
might flee and potential depositors avoid a bank whose de- 
posit insurance was in jeopardy. 


These considerations are far more pressing in Continen- 
tal’s case. The Board charges that deposits in Continental 
are presently unsafe even with the existing protection of 
Federal Deposit Insurance. And it resists a challenge of 
its authority to regulate capital with a demand that it be 
allowed still further opportunity to make and publicize such 
charges by further administrative hearings not authorized 
by law or regulation. 


The damage inflicted by such a course of conduct is 
awesome even when fully authorized by law. When not 
legally authorized the damage is intolerable. We are con- 
fident that our challenge to the fundamental claim of the 
Board to a power over capital structures of member state 
banks—something the Board admits it does not have over 
any other category of banks, state or national—will ulti- 
mately be upheld by the courts. But if that day be still 
further postponed, will the court which does sustain Con- 
tinental’s challenge have the power to undo the damage suf- 
fered by Continental in the meantime? It will enjoin the 
Board from further harassment under the claim of a non- 
existent power. But can it restore to the stock the value 
lost in the interim? Can it order those customers who 
went elsewhere to sever their association with other banks 
and take up dealings with Continental? Can it recruit for 
Continental the depositors meanwhile driven to other banks? 


Substantial damage cannot be doubted and the full ex- 
tent of injury is impossible to know, for confidence once 
shaken cannot fully be restored. This type of injury is 
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not ‘‘remote’’ or ‘‘insubstantial’’ or “‘speculative.’’ It is 
real, immediate, and irreparable. 


A more recent exposition of the test of justiciable con- 
troversy is the opinion of the Court of Appeals for the 
2a Circuit in United States v. St. Regis Paper Co., 285 F. 2d 
607 (1960). In that case the F.T.C. had ordered the paper 
company to file a special report. When it failed to do so, 
the Commission brought suit for a mandatory injunction 
and for the statutory penalty of $200 per day for failure 
to comply. The paper company contended that imposition 
of the penalty would violate due process since it was unable 
to test the validity of the order save by defending the man- 
damus suit with penalties accruing all the while. Not so, 
answered the Court of Appeals. The paper company could 
have brought suit under the Declaratory Judgment Act to 
test the validity of the order. The court stated, 


“The respondent bringing such an action would be 
effectively denied judicial review if he is permitted no 


forum in which to challenge the validity and scope of 
the agency’s order; his injury, therefore, is immediate 
enough to warrant judicial intervention even if the 
agency is not prepared to institute court proceedings 
to achieve compliance.”? 285 F. 2d at 615. 


The analogy is clear. Where the nature of the sanction 
risked by deferring review until the axe has fallen makes 
the injury irreparable, declaratory relief is appropriate to 
secure judicial review at the time the order is entered. In 
fact, failure to exercise the court’s jurisdiction in such an 
instance would effectively deny judicial review. See F.T.C. 
v. Nash-Finch Co., .... App. D.C., ...- 288 F. 2d 407 (1961). 


A final and significant factor is the nature of the chal- 
lenge raised by Continental. Its motion for summary judg- 
ment (JA 188) denies the fundamental power of the Board 
to control the unimpaired capital of member state banks, 
not solely the procedures or standards employed in exercis- 
ing the claimed power. As the author of the reversing opin- 
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ion in Eccles v. Peoples Bank observed in Joint Anti-Facist 
Refugee Committee v. McGrath, 341 U.S. 123, 156-57, 95 
L.ed. 817, 845-46 (1951) : 


‘‘Whether ‘justiciability’ exists, therefore, has most 
often turned on evaluating both the appropriateness 
of the issues for decision by courts and the hardship 
of denying judicial relief. This explains the inference 
to be drawn from the cases that ‘standing’ to chal- 
lenge official action is more apt to exist when that 
action is not within the scope of official authority than 
when the objection to the administrative decision goes 
only to its correctness. The objection to judicial 
restraint of an unauthorized exercise of powers is not 
weighty.’’ (emphasis added) 


The evaluation process is clear. The paramount question 
presented by the complaint is the existence of the claimed 
power. Whether it exists turns upon the purely judicial 
process of intepreting acts of Congress, the most appro- 
priate of all issues for courts to decide and one which 


courts alone can decide. The hardship of denying relief 
has been demonstrated. If the Board is permitted to pro- 
ceed unchecked, it may succeed in making Continental what 
it is not now—an unsafe and unsound bank. 


This Court should reverse the judgment of dismissal 
entered below and remand with instructions to re-instate 
the complaint, allow the amended and supplemental com- 
plaint, and proceed to a disposition on the merits. 


L 


THE BOARD’S EXERCISE OF THE POWER IT ASSERTS IN ITS 
REGULATION H AND APPLIES TO PLAINTIFF IN THE 
ORDER TO INCREASE CAPITAL IS REVIEWABLE IN THIS 
ACTION UNDER THE ADMINISTRATIVE PROCEDURE ACT. 


The District Court found that Continental was not en- 
titled to have the Order to Increase Capital of July 
18, 1960 reviewed in this proceeding under the Administra- 
tive Procedure Act, because Continental has ‘‘not ex- 
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hausted its administrative remedy,’’? and because the Or- 
der was not ‘‘final agency action’’ within the meaning of 
section 10 of the Administrative Procedure Act (JA 190). 


This finding requires an analysis of the Order, of Regu- 
lation H, upon which it is based, and of the administrative 
proceedings which it culminated. 


KK. The Issues Are Ripe for Review. 


The administrative proceedings instituted by the Board 
in 1956 are in essence an attempt by the Board to enforce 
its Regulation H, 12 CFR 208.7(c), which requires a mem- 
ber state bank, upon a determination by the Board that 
its capital ‘‘appears to be inadequate,’’ to increase such 
capital, ‘‘within such period’’ as the Board deems reason- 
able, ‘‘to an amount which in the judgment of the Board 
shall be adequate.”’ 


The first directive of the Board was issued under date 
of February 10, 1956 (JA 14). It stated that ‘‘in the 
Board’s opinion the capital structure ... is inadequate’’ 
and prescribed an increase of ‘‘not less than $1,500,000.’’ 


When Continental refused to increase its capital as pre- 
seribed in the February directive, the Board issued a 
notice of hearing, dated June 29, 1956, stating that it 
was proceeding under ‘‘section 9 of the Federal Reserve 
Act (12 U.S.C. 227),”’ and reciting that certain supervisory 
reports ‘‘would appear to indicate’? that Continental’s 
capital ‘‘may be inadequate.”’ (JA 15) 


At the conclusion of four years of hearings, after re- 
ceiving the report of the trial examiner (JA 34165), and 
after oral argument and written briefs to the whole Board, 
the Board issued on July 18, 1960, its Order to Increase 
Capital. 
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In that Order the Board made all the determinations 
required by Regulation H, 12 CFR 208.7(c). In its own 
words the Board found that Continental’s capital funds 
“Care inadequate.’? It also found and prescribed the time 
and method for the corrective action set forth in 12 CFR 
208.7 (c). 


Not only is the Order final on its face in that it 
makes all the findings required by 12 CFR 208.7(c) and 
does direct Continental to do something, but the Order 
and accompanying Statement constitute the whole Board’s 
determination of all the issues raised by its original notice 
of hearing. 


The Notice states that the Board ordered the admin- 
istrative proceeding under section 9 of the Federal Revenue 
Act, U.S.C. Title 12 ¢ 327, for the purpose of determining. 


“<(a) The adequacy or inadequacy of the net capital 
stock and surplus of The Continental Bank and Trust 
Company in relation to the character and condition 
of its assets and to its present and prospective de- 
posit liabilities and its other corporate responsibili- 
ties.”? (JA 15) 


The Order of July 18, 1960 finds: 


“(On the basis of such deliberation and consideration, 
and for the reasons set forth in the Statement accom- 
panying this Order, it is the judgment of the Board, 
and the Board has so determined, that the net capital 
and surplus funds of the bank are inadequate in rela- 
tion to the character and condition of its assets and 
to its deposit liabilities and other corporate responsi- 
bilities...’ (Emphasis added) (JA 167) 


The Notice of Hearings states at the second issue: 


‘<(b) What net additional amount, if any, of capital 
funds is needed by The Continental Bank and Trust 
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Company to have an adequate capital structure.’’ (JA 
15) 


The Order of July 18, 1960 finds: 


‘<, . it is the judgment of the Board, and the Board 
has so determined ... that such inadequacy in an 
amount of not less than $1,500,000 shows no likelihood 
of being corrected within a reasonable time by retained 
earnings.’’? (JA 167) 


The Notice states as the third issue: 


“¢(¢) What is a reasonable period of time to allow 
The Continental Bank and Trust Company to effect 
any increase of its capital funds as may be found to 
be needed to make them adequate before being re- 
quired by the Board of Governors to surrender its 
capital stock in the Federal Reserve Bank of San 
Francisco and to forfeit all its rights and privileges 
of membership in the Federal Reserve System for 
failure to do so.’”? (Emphasis added) (JA 15) 


The Order of July 18, 1960 rules: 


‘Accordingly, Ir Is Heresy ORDERED that, within six 
months from the date of this Order, the Bank shall, 
by the sale of common stock for cash, effect an in- 
crease in its net capital and surplus funds in the 
amount of not less than $1,500,000.” 


In addition to the issues specified by the Board, Con- 
tinental raised during the hearing: 


(1) The question of the power of the Board to re- 
quire a member state bank to increase its unimpaired 
capital. 
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On this issue, the Board overruled the trial examiner 
(JA 47-98) and reaffirmed its Order of September 26, 
1956 (JA 27) that it had such power (JA 174-179). 


(2) The failure of the Board to meet its burden 
of proof. 


On this issue the Board overruled the trial examin- 
er’s findings that it had failed to do so (JA 149), and 
held the issue ‘‘irrelevant’’ (JA 179) 


(3) The failure of the Board to comply with the 
requirements of due process of law during the hear- 
ing. 

On this issue the Board overruled the trial ex- 
aminer (JA 110) in part and acceded to his rulings in 
part (JA 179-180). 


Since the six months specified in the Board’s Order of 
July 18, 1960 have expired, and Continental has failed 
to comply with that Order, the Board on June 28, 1961, 
issued an Order to Show Cause why Continental should 
not be expelled from the Federal Reserve System for such 
failure (JA 197). Such expulsion is the only sanction 
provided by the statute (12 U.S.C. 327), for failure to 
comply with the Federal Reserve Act or a regulation 
made pursuant thereto. 


From the standpoint of review of rule-making under 
the Administrative Procedure Act, these facts stand un- 
controverted : 


1. The Board has issued a regulation (Regulation H), 
requiring a member state bank to have adequate capital 
and requiring such banks to increase such capital to an 
amount deemed adequate by the Board when directed to do 
so by the Board. 


2. The Board directed Continental to increase its capi- 
tal by $1,500,000 in February, 1956. (JA 14) 
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3. Subsequently, the Board held four years of hearings 
and at the conclusion thereof again ordered Continental 
to inerease its capital by $1,500,000 by the sale of common 
stock for cash within six months of the date of the Order. 
(JA 166) 


4. The six months period having expired, the Board has 
ordered Continental to show cause why it should not be 
expelled for failure to comply with its Order to increase 
capital. (JA 197) 

In short, the Board has issued a rule requiring certain 
conduct by all member state banks, Regulation H. It has 
issued an Order applying that regulation with particularity 
to Continental, specifying the amount, the method and the 
time within which it must comply, and it has ordered Con- 
tinental to show cause why it should not be punished for its 
failure to comply. 

From the standpoint of review of an adjudicatory pro- 
ceeding under the Administrative Procedure Act, these 
facts stand uncontroverted : 


(1) The Board instituted the administrative proceeding 
under section 327 of Title 12 U.S.C. (JA 15) That statute 
requires a charge of violation of law and regulation as a 
condition precedent to a hearing. Inits Order of September 
26, 1956, the Board ruled that its Notice had charged a 
violation of both. (JA 29) The only sanction provided by 
section 327 is expulsion from the Federal Reserve System. 

(2) The Board initiated the proceeding in June, 1956 as 
a ‘‘formal, on the record, adjudicatory proceeding’’ under 
the Administrative Procedure Act. (JA 16) 


(3) The Board has judged and determined every issue 
raised by its own Notice of Hearing or raised by Continen- 
tal during the course of the proceeding. (JA 167) 


(4) The Board has issued an Order directing Continental 
to do something (increase its capital by $1,500,000), in a 
precise way (by the sale of common stock for cash), and 
within a specific time (six months from the date of the 
Order). (JA 167) 
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(5) In this proceeding the Board has ruled twice—in its 
order denying Continental’s motion to dismiss (JA 27) and 
in its Order and accompanying Statement of July 18, 1960 
(JA 166-187)—that the legal relationship between the 
Board and member state banks is such that the Board has 
the power to require such a bank to increase its unimpaired 
capital by such amount and in such manner as the Board 
directs. 


(6) Continental has complied with every administrative 
step prescribed by the Board’s published Rules of Practice 
For Formal Hearings, 12 CFR, Part 263. It has partici- 
pated in four years of hearings. It has briefed the issues to 
the trial examiner. The trial examiner has issued a Report 
and Recommended Decision. Continental has briefed the 
issues to the Board and argued the issues orally before the 
whole Board. The whole Board has issued its order judg- 
ing and determining all the issues raised in that proceed- 
ing. It has also made findings on every element involved 
in Regulation H, 12 CFR 208.7(c), and has applied the 
mandate of that regulation to Continental. Subsequently, 
the Board issued its Order to Show Cause why Continental 
should not be expelled for its failure to comply. 


From the standpoint of review of a sanction as defined 
in the Administrative Procedure Act, these facts stand un- 
controverted: 


1. The Board instituted the administrative proceedings 
under section 327 of Title 12 of United States Code. The 
only sanction provided by that statute is expulsion from the 
Federal Reserve System. 


2. At the culmination of the administrative proceedings 
the Board ordered Continental to increase its capital by 
$1,500,000 by the sale of common stock for cash within six 
months. 


3. Continental has failed to comply with that Order. 
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4. The Board has issued an Order to Show Cause why 
Continental should not be expelled from the Federal Re- 
serve System for failure to comply with that Order. 


5. Upon expulsion deposit insurance automatically ceases, 
U.S.C., Title 12 § 1818(b). All member banks using Con- 
tinental as a reserve depository must immediately reduce 
their deposits, U.S.C. Title 12 § 463. Continental’s status 
as a United States Government Depository will cease, 
U.S.C., Title 12 § 392. 


These consequences are as costly as a fine and more 
certain than a sentence. They are only technically more 
inevitable than the withdrawal of deposits by those under 
no statutory obligation to do so. No service or accommoda- 
tion offered by a bank can be regarded by a depositor as a 
substitute for the safety of his money. 


Since failure to comply with the Board’s Order to In- 
erease Capital entails the penalty of expulsion and its 
automatic consequences, the Board’s directive constitutes 


‘¢eompulsory or restrictive action’’ and is a ‘‘sanction’’ 
under section 2(f) of the Administrative Procedure Act, 
U.S.C., Title 5 § 1001(f), and is reviewable agency action. 
See United States v. St. Regis Paper Co., 285 F. 2d 607, 616 
(1960). 


It is clear that from the standpoint of rule-making, 
adjudication, or sanction, the Order to Increase Capital 
of July 18, 1960, is ‘‘fnal agency action”’ within the mean- 
ing of the Administrative Procedure Act and is reviewable 
now. 


The Order to Increase Capital is rule-making as defined 
in section 2(c) of the Administrative Procedure Act, U.S.C., 
Title 5 § 1001(c) : 

‘< ‘Rule’ means the whole or any part of any agency 


statement of general or particular applicability and 
future effect designed to implement, interpret, or pre- 
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scribe law or policy or to describe the organization, 
procedure, or practice requirements of any agency and 
includes the approval or prescription for the future of 
rates, wages, corporate or financial structures or re- 
organizations thereof, prices, facilities, appliances, 
services or allowances therefor or of valuations, costs, 
or accounting, or practices bearing upon any of the 
foregoing. ‘Rule making’ means agency process for the 
formulation amendment, or repeal of a rule.’’ 


It is an order as defined in section 2(d) of that Act, U.S.C., 
Title 5 § 1001(d): 


‘¢¢Order’ means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, 
or declaratory in form) of any agency in any matter 
other than rule making but including licensing’’; 


It is a sanction as defined in Section 2(f) of the Adminis- 
trative Procedure Act, U.S.C., Title 5 § 1001(f), because 
it constitutes ‘‘taking of other compulsory or restrictive 
action.”’ 


Whether treated as the completion of a rule-making pro- 
cedure, as an order culminating an adjudicatory proceeding, 
or as imposition of a sanction, it is agency action as defined 
in section 2(g) of that Act, Title 5 U.S.C. § 1001(g) : 


“¢ ‘Agency action’ includes the whole or any part of 
every agency rule, order, license, sanction, relief, or 
the equivalent or denial thereof, or failure to act.’’ 


Section 10(c) of the Administrative Procedure Act 
authorizes judicial review, and Section 10(b) of that Act 
specifies the form of review as 


“¢| |. any applicable form of legal action (including 
actions for declaratory judgments or writs of prohibi- 
tory or mandatory injunction or habeas corpus) in any 
court of competent jurisdiction.’? Title 5 U.S.C. 
§ 1009(b). 


This action seeks such review. 


It is submitted that on this state of the record, the issue 
of the Board’s authority in the premises—the issue raised 
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by Continental’s motion for summary judgment in this 
action-—is ripe for review and that the trial court erred in 
granting defendant’s motion to dismiss for lack of juris- 
diction. 


B. The Order to Increase Capital Is Final Agency Action. 


Section 10(c) of the Administrative Procedure Act, Title 
5 U.S.C. § 1009(c), in defining reviewable acts provides: 


“«Eyvery agency action made reviewable by statute and 
every final agency action for which there is no other 
adequate remedy in any court shall be subject to 
judicial review.”’ 


The Attorney General, in his statement to the Committee 
on the Bill which became the Administrative Procedure Act 
said: 

«Section 10(c): This subsection states (subject to the 
provisions of section 10(a)), the acts which are review- 


able under section 10. It is intended to state existing 
law.”? S. Doe. No. 248, 79th Cong. 2d Sess. 1946, p. 230. 


The Senate Committee in its explanation of subsection (c) 
stated: 


“Subsection (c) defining reviewable acts, is designed 
also to negative any intention to make reviewable 
merely preliminary or procedural orders where there 
is a subsequent and adequate remedy at law available, 
as is presently the rule (Final Report, Attorney Gen- 
eral’s Committee, pp. 85-86; Shields v. Utah Idaho 
Central Ry., 305 U.S. 177 (1938); Utah Fuel Co. v. 
Bituminous Coal Commission, 306 U.S. 56 (1939)).”” 
S. Doc. No. 248, p. 37. 


In Shields v. Utah Idaho Central Ry., 305 U.S. 177, 83 
L.ed. 111 (1938), the ICC had determined, after hearing, 
that the railroad was subject to the Railway Labor Act. 
Following that determination, the Mediation Board ordered 
the railroad to post notices as required by that Act. With- 
out waiting for the Board to enforce its order, the railroad 
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brought suit to restrain enforcement. The court held the 
railroad: 


. was entitled to resort to equity in order to obtain 

a judicial review of the questions of the validity and 

effect of the Commission’s determination purporting 
to fix its status.”’ 305 U.S. 177, 184. 


In Utah Fuel Company v. National Bituminous Coal Com- 
mission, 306 U.S. 56, 83 L.ed. 483 (1939), the Commission 
had issued an order directing each producer of bituminous 
coal to file reports showing detailed costs of tonnage pro- 
duced and prices realized. It later announced that it would 
have a hearing based on the information obtained from 
individual coal operators and ordered the reports filed by 
the various producers made available for inspection by 
interested parties. Thereupon Utah Fuel sought an injune- 
tion against the threatened disclosure. The trial court held 
that the disclosure was authorized but this Court concluded 
that review of the validity of the order was premature. The 


Supreme Court, relying on Shields v. Utah Idaho Central 
Ry., declined to accept the view of the Court of Appeals and 
stated, 


‘Considering the circumstances here alleged, the great 
and obvious damage which might be suffered, the im- 
portance of the rights asserted, and the lack of any 
other remedy, we ‘think complainants could properly 
ask for relief in equity.’’ 306 U.S. 56,60. 


The citation of these two cases by the Congress to indi- 
cate the meaning of the language of section 10(c) of the 
Administrative Procedure Act makes it clear that in using 
the words ‘‘final agency action,’’ Congress meant to require 
no more than the standard this court has set for finality for 
judicial review purposes in Isbrandtsen Company, Inc. v. 
United States, 93 App. D. C. 293, 211 F. 2d 51, 55 (1954), 
cert. denied, 347 U.S. 990. 


“¢¢The ultimate test of reviewability is not to be found 
in an over-refined technique, but in the need of the 
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review to protect from the irreparable injury threat- 
ened in the exceptional case by administrative rulings 
which attach legal consequences to action taken in 
advance of other hearings and adjudications that may 
follow, the results of which the regulations purport to 
control.’ Thus, administrative orders are ordinarily 
reviewable when they ‘impose an obligation, deny a 
right, or fix some legal relationship as a consummation 
of the administrative process.’ Under this test a final 
order need not necessarily be the very last order.”” 
(Emphasis added) 255 F. 2d 860, 863. 


This is borne out by two other cases still frequently cited 
which were ‘‘existing law’’ at the time of enactment of the 
Administrative Procedure Act. 


In Rochester Telephone Corporation v. United States, 307 
US. 125, 83 L.ed. 1147 (1939), the Federal Communications 
Commission had issued orders requiring all telephone 
carriers subject to the Federal Communications Act to file 
certain rate-making information. When the Rochester Com- 
pany failed to respond the FCC ordered Rochester to show 
cause why it should not be required to comply. Rochester 
answered claiming to be outside the requirements of the 
Act. Thereupon the FCC appointed a trial examiner to 
conduct hearings with respect to coverage of the Act. 
Thereafter, the Commission entered an order declaring that 
Rochester was subject to the Act and the Commission’s 
orders thereunder. Rochester then sought judicial review. 


Mr. Justice Frankfurter, after reviewing the cases, stated 
that two specific doctrines had been evolved limiting judicial 
review of administrative action. One is the primary juris- 
diction doctrine—that matters which call for technical 
knowledge must first be passed upon by the administrative 
agency before judicial review. The other is the doctrine of 
administrative finality—that only questions affecting con- 
stitutional power, statutory authority and the basic 
requisites of proof may be reviewed. Mr. Justice Frank- 
furter concluded: 
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‘‘The order of the Communications Commission in this 
case was therefore reviewable. It was not a mere 
abstract declaration regarding the status of the Roches- 
ter under the Communications Act, nor was it a stage 
in an incomplete process of administrative adjudica- 
tion. The contested order determining the status of 
the Rochester necessarily and immediately carried 
direction of obedience to previously formulated manda- 
tory orders addressed generally to all carriers amenable 
to the Commission’s authority. Into this class of car- 
riers the order under dispute covered the Rochester, 
and by that fact, in conjunction with the other orders, 
made determination of the status of the Rochester a 
pepewable order of the Commission.’’ 307 U.S. 125, 
143. 


So here, in the case at bar. After full hearings before a 
trial examiner and argument before the Board itself, the 
Board has found that Continental’s capital is ‘‘inadequate’’ 
and, pursuant to the challenged authority it asserts in 12 
CFR. 208.7(c), it has ordered Continental to increase its 
capital by a specified amount in a specified manner within 
a specified time. The primary jurisdiction doctrine has been 
fully met in that the question of technical knowledge in 
respect to banking has been passed upon by the Federal 
Reserve Board. The doctrine of administrative finality is 
met in that the question of the statutory authority of the 
Board and the basic prerequisites of proof to support the 
Board’s findings are the issues raised in Continental’s 
petition for hearing in this case. 


The order of the Board is not a mere abstract declaration 
as to the status of Continental under the Federal Reserve 
Act. It is a specific order to do a specific thing. Nor is it a 
stage in an incomplete process of administrative adjudica- 
tion. The Board has determined all the issues requiring 
determination under Regulation H and raised by it in its 
original notice of hearing. In Rochester there was only a 
threat of enforcement of the Order. In this case the Board 
has actually commenced enforcement proceedings. 
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A similar analysis to determine reviewability of orders 
was made by this Court in Philadelphia Company Vv. Securt- 
ties & Exchange Commission, 82 App. D.C. 335, 164 F. 2d 
889 (1947), cert. denied, 333 U.S. 828, cert. granted, 337 US. 
901, case dismissed on joint motion of counsel. After 
making such a comparison this court concluded: 


“Tt is not the nature of the judicial tribunal nor of the 
statutory route thereto which determines the review- 
ability of an order of an administrative agency. The 
test lies in the two requisites of primary jurisdiction 
and administrative finality laid down and explained in 
the Rochester Telephone case.”’ 164 F. 2d 889, 899 


Nor is Rochester a forgotten doctrine. In a case decided by 
the Supreme Court in June of 1960, Pennsylvania Railroad 
Company v. United States, 363 U.S. 202, 4 Led. 2d. 1165 
(1960), the court relied on Rochester in upholding the 
reviewability of an order of the Interstate Commerce Com- 
mission. It said: 


‘’We decided some years ago that while a mere ‘ab- 
stract declaration’ on some issue by the Commission 
may not be judicially reviewable, an order that deter- 
mines a ‘right or obligation’ so that ‘legal conse- 
quences’ will flow from itis reviewable. Rochester Tele. 
Yorp. v. United States, [citation]. The record shows 
that the Commission order here meets this stand- 
ard. The Commission found that the Railroad’s do- 
mestic rates were ‘unreasonable’ as to 62 shipments. 
This order is by no means a mere ‘advisory opinion’, 
its ‘legal consequences’ are obvious, for if valid it fore- 
closes the ‘right’ of the Railroad to recover its domestic 
rates on those shipments.’’ 363 U.S. 202, 205 


Here the Board has found that Continental’s capital is in- 
adequate. This order is by no means a mere advisory 
opinion. Its legal consequences are obvious. For, if valid, 
Continental must increase its capital as required by the 
Board or forfeit its membership in the Federal Reserve 
System and lose the benefits of such membership. 


The second-pre-Administrative Procedure Act case is 
Columbia Broadcasting System v. United States, 316 U.S. 


407, 86 L.ed. 1563 (1942). In that case, the Federal Com- 
munications Commission had entered an order promulgat- 
ing regulations which required the Commission to refuse to 
grant a license to any radio station which entered into a 
certain type of contract with any network. CBS sought to 
enjoin enforcement of the Commission’s order as beyond its 
statutory authority and alleged that the regulations ad- 
versely affected its contractual relations with radio stations 
and impaired its ability to carry out its business and main- 
tain and operate its nation-wide network. 


No attempt had been made by the Commission to enforce 
the regulation against CBS or any of its contracting sta- 
tions. The government contended, as it does here, that the 
question of the regulations’ validity was not ripe for review. 
The Court, speaking through Mr. Chief Justice Stone, 
rejected that contention: 


‘¢The order here is not one, as the government argues 
and as the court below seemed to think, where the 
complainant’s rights are affected only on the con- 
tingency of future administrative action as in United 
States v. Los Angeles & S.L.R. Co., 273 U.S. 299...” 
316 U.S. 407, 420. 


‘¢Here the Commission exercised its rule-making power 
by adopting regulations whose operation is not made 
subject to future administrative determinations save 
only as the Commission may be called on to decide in 
any given case whether a station’s contract with a net- 
work is within the regulations ...’’ 316 U.S. 407, 420. 


‘‘The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the re- 
view to protect from the irreparable injury threatened 
in the exceptional case by administrative rulings which 
attach legal consequences to action taken in advance 
of other hearings and adjudications that may follow, 
the results of which the regulations purport to con- 
trol’? 316 U.S. 407, 425. 


In two cases decided in 1956, the Supreme Court followed 
the CBS and Rochester doctrines. In Frozen Food Express 
v. United States, 351 U.S. 40, 100 L.ed. 910 (1956), the In- 
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terstate Commerce Commission had issued an order specify- 
ing certain commodities as not within the meaning of the 
statute. Plaintiff sued to have the order set aside. The 
lower court dismissed the action, holding that the order was 
not subject to judicial review. On appeal, the Supreme 
Court reversed. Citing CBS and Rochester, the court 
pointed out that any carrier who violated the order might be 
subject to penalties. The Commission might proceed ad- 
ministratively to issue a cease and desist order, enforceable 
in the courts. Willful violation of a cease and desist order 
was ground for revocation of a certificate or permit. Even 
though in that case the plaintiff had not, as here, failed to 
comply with the order, and the Commission had not issued 
a cease and desist order, let alone started revocation pro- 
ceedings, the court held that the issues raised in the com- 
plaint were justiciable and that the District Court should 
adjudicate the merits. In United States v. Storer Broad- 
casting Company, 351 U.S. 192, 100 L.ed. 1081 (1956), the 
FCC had entered an order amending its rules relating to 
ownership of radio and television stations in a manner 
which Storer alleged might cause irreparable financial 
damage to the owners of certain stations in its class. Storer 
further claimed that the rules were in conflict with the 
statutory provisions governing the licensing of radio and 
television stations. Review was sought under the Federal 
Communications Act and section 10 of the Administrative 
Procedure Act. The court held expressly that the rule was 
final agency action under section 10(c) of the Administra- 
tive Procedure Act, and that Storer was a party agrieved 
in that the amended rules operated to control its business 
affairs and restrict its operations. 


As Judge Edgerton recently said in Pacific Far East 
Line, Inc. v. Federal Maritime Board, 107 App. D. C. 155, 
975 F. 2d 184, 186 (1960), cert. denied 363 U.S. 827: 

‘Administrative action that requires a hearing and 


turns on the meaning and application of statutory 
language is usually subject to judicial review. As in 
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Shields v. Utah Idaho Central R. Co. [citation], ‘The 
nature of the determination points to the propriety of 
judicial review’.’’ 


The famous test of Mr. Justice Brandeis in United States 
v. Los Angeles & Salt Lake Railway Co., 273 U.S. 299, 71 
L.ed. 651 (1927), where he said: 


“The so-called order here complained of is one which 
does not command the carrier to do, or to refrain from 
doing anything; which does not grant or withhold any 
authority, privilege or license; which does not extend 
or abridge any power or facility; which does not sub- 
ject the carrier to any liability, civil or criminal; which 
does not change the carrier’s existing or future status 
or condition; which does not determine any right or 
obligation.’? (Emphasis added) 273 U.S. 299, 309-310, 


has been much criticized. It was clearly distinguished in 
Rochester, CBS, and Frozen Foods. It is strongly argued 
that recent cases and the Administrative Procedure Act 
combine to state a more liberal standard. See 3 Davis, 
Administrative Law, § 21.07 (1958). It is unnecessary to 
engage in that debate in this case. The Order to Increase 
Capital meets the Brandeis test that an order which im- 
poses an obligation and does compel someone to do some- 
thing is reviewable. 


A recent example of the application of this test is Cities 
Service Gas Company v. Federal Power Commission, 255 
F. 2d 860 (10th Cir. 1958). There petitioner protested the 
acceptance by the agency of a rate schedule filed by one of 
its suppliers determining the price to be paid by petitioner 
for its natural gas. The agency objected that there had been 
no hearing or findings preceding its action, and that the 
action was hence unreviewable. The court rejected this 
argument: 

‘‘Otherwise, the procedure for review could be suc- 


cessfully circumvented by a refusal to act upon a 
statutorily granted right. [citations] An order of 
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an administrative body is reviewable when action 
taken in advance of hearings or adjudication result 
in the setting of legal consequences. [citation] The 
order of the agency is final for purposes of review 
when it imposes an obligation, denies a right, or 
fixes some legal relationship as a consummation of 
the administrative process. [citation].”? 255 F. 2d 
860, 863. 


See also Phillips Petroleum Company v. Federal Power 
Commission, 227 F. 2d 470, 475 (10th Cir. 1955) ; Interna- 
tional Union v. United States, 108 App. D.C. 97, 280 F. 2d 
645 (1960), rev’d on other grounds, 364 U.S. 889, 6 L.ed. 
924 (1961); B. F. Goodrich v. F.T.C., 93 App. D.C. 50, 208 
F. 2d 829 (1953). 

As this court said in Isbrandtsen Company, Inc. v. 
United States, 93 App. D.C. 293, 211 F. 2d 51, 55 (1954) : 


‘“Whether or not the statutory requirements of finality 
are satisfied in any given case depends not upon the 
label affixed to its action by the administrative 


agency, but rather upon a realistic appraisal of the 
consequences of such action.’’ 


This court has comprehensively surveyed the elements 
to be considered in making that ‘realistic appraisal’? in 
California Oregon Power Co. v. Federal Power Commis- 
sion, 99 App. D. C. 263, 289 F. 2d 426, 430-35 (1956). They 
are: Whether or not the assertion of agency authority to 
act is merely ‘‘abstract’’; whether the order by its terms 
imposes a ‘‘new charge’? or obligation; whether the 
“obligation’’ imposed is conditioned on contingent future 
events; whether the agency action would serve as a basis 
for a present or imminent obligation to pay; whether 
the agency has ‘‘ruled with clarity’? on the scope of its 
jurisdiction ; whether the agency action ‘‘has some posi- 
tive effect on the complainant;”’ whether ‘‘as a result of 
agency action... the complainant was already experienc- 
ing damaging effects”’ through the responses of its cus- 
tomers. 


There can be no question here that the assertion of the 
Board’s authority to act in its Regulation H and its Or- 
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der to Increase Capital, is real, not abstract, that the 
order imposes a new obligation on Continental, without 
condition or contingency, that the Board has twice ruled 
with clarity on the scope of its jurisdiction, and that the 
order had positive effect on Continental and its relations 
with its customers. 


C. Plaintiff Has Exhausted Its Administrative Remedies. 
The District Court found that plaintiff had ‘‘. . . not 
exhausted its administrative remedy in the administra- 
tive proceeding now pending before the Board of Gov- 
ernors of the Federal Reserve System’’ (JA 190) 


The phrase ‘‘exhaust administrative remedies’’ is, as 
Mr. Justice Frankfurter said of a ‘‘negative order’’ in 
the Rochester case, not an appropriate term of art and has 
‘“‘not served to clarify the relations between administra- 
tive bodies and the courts, but has rather tended to ob- 
secure them.’’ 


As Professor Davis states in his recent treatise: 


“The statement the courts so often repeat in their 
opinions—that judicial relief must be denied until ad- 
ministrative remedies have been exhausted—is seri- 
ously at variance with the holdings. Although the 
Supreme Court in the prominent case of Myers v. 
Bethlehem Shipbuilding Corp., [303 U.S. 41, 82 
L. ed_ 638 (1938)], referred to ‘the long settled rule 
of judicial administration that no one is entitled to 
judicial relief for a supposed or threatened injury 
until the prescribed administrative remedy has been 
exhausted,’ the Supreme Court both before and since 
has often provided judicial relief in absence of ex- 
haustion of administrative remedies.”” 3 Davis, 
“Treatise on Administrative Law,’’ sec. 20.01 p. 56. 


Professor Davis also states at page 69 of the same volume 
in a footnote: 


‘‘Better than the Supreme Court’s absolutes in either 
one direction or the other is a rather frank statement 
by the Court of Claims: ‘[T]here is no absolute re- 
quirement that a party exhaust his administrative 
remedies before coming into court. The court may 
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entertain his suit before he has done so, if in its discre- 
tion it thinks the circumstances make it appropriate 
to do so.’ Alder v. United States, 146 F. Sup. 956, 
957-958 (Ct. Cl. 1956)’” 


To reconcile the Supreme Court’s statement of abso- 
lutes in some cases while not following them in others, 
to make clear that ‘‘exhaustion of remedies’’ is no phrase 
of art and to suggest that each case should be resolved 
on the reason for the rule, rather than on a pigeon-hole 
basis, Professor Davis, in his work cited above suggested 
three ‘‘key factors’? for analyzing each case. There is no 
need here to find and balance the Davis key factors ap- 
plicable to exhaustion of remedies cases, for here we have 
already exhausted all the administrative procedures pre- 
scribed by Regulation H and the Board’s Rule of Prac- 
tice, 12 CFR Part 263. The Board has already as a re- 
sult of four years of administrative hearings made all the 
determinations required by Regulation H, 12 CFR 208.7(c), 
and has ordered Continental to comply. Indeed, the very 
ease with which Continental can satisfy all of the Davis 
tests is the best evidence that this case has passed beyond 
the stage of administrative proceedings in which exhaus- 
tion is a problem. We do not seek to halt the Board now 
solely because of fear of what it will order Continental to 
do in the future; we appear here primarily to deny that 
we are under legal obligation to comply with the Order 
to Increase Capital already entered, and to establish 
that Regulation H which that order purports to enforce 
is beyond the Board’s lawful authority. 


4. The third ‘‘key factor’? mentioned by Professor 
Davis, 


“The involvement of specialized administrative un- 
derstanding im the question of jurisdiction,” 


is the basic reason for the exhaustion rule and therefore 
should be mentioned first. One reason for the existence 
of administrative agencies is to have the benefit of their 
expert appraisal of facts bearing on the issues. If the 
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question of jurisdiction is interwoven with or dependent 
upon facts and specialized understanding in the agency’s 
field, requiring exhaustion is, in Professor Davis’s words, 
“normally desirable.’? But here the Board has already 
resolved whatever fact questions exist, and has fully ex- 
plicated its ‘‘specialized understanding’’ in the Order and 
accompanying Statement of July 18, 1960. Further ex- 
pertise can add nothing. And even more important, the 
issue of the Board’s jurisdiction is not dependent upon 
any ‘‘specialized understanding,’’ other than a specialized 
understanding of the law of statutory interpretation and 
an appraisal of the legislative history of the statutes in- 
volved. The issue of jurisdiction is one of law on which 
this Court and not the Board is the specialist. 


2. The degree of apparent clarity or doubt about ad- 
ministrative jurisdiction. 

The reason for this ‘‘key factor’? is that courts are 
naturally reluctant to interrupt administrative proceed- 
ings to review cloudy or unclear issues regarding the statu- 
tory authority of the agency to act. Not only is the issue 
as to the statutory authority of the Board here clear cut, 
but the Order to Increase Capital, under the rules of 
primary jurisdiction and administrative finality as set 
forth in the Rochester case, makes that issue the para- 
mount one. No further administrative proceeding can 
alter the issue thus presented. 


The issue of the Board’s authority in the premises has 
never been decided by any court. Although the Board has 
twice ruled in this case that it has the authority it asserts 
in Regulation H, when the issue was presented to the trial 
examiner in the administrative proceedings, he flatly ruled 
that it did not (JA 47-98). 


3. Extent of imjury from pursuit of administrative 
remedy. 


Continental has pursued its administrative remedy to the 
extent of the final order—the Order to Increase Capital. 
It has not complied with that Order. All that remains to be 
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done is the purely ministerial act of cancelling its stock in 
the Federal Reserve Bank of San Francisco and returning 
Continental’s reserve deposits. The Board has initiated 
cancellation proceedings. Unquestionably expulsion would 
be reviewable, but would review then be adequate? At the 
moment expulsion occurs deposit insurance ceases (64 Stat. 
873, U.S.C., Title 12 § 1818(b)). All member banks using 
Continental as a reserve depository must immediately re- 
duce their deposits. (40 Stat. 939, U.S.C., Title 12 § 463.) 
Continental’s status as a U.S. Government depository will 
cease. (38 Stat. 265, US.C., Title 12 § 392) All of these 
consequences are required by law, and many private de- 
positors will withdraw deposits in understandable fear for 
their safety. Would an injunction subsequently issued to 
order Continental readmitted because the Board lacks 
power to regulate capital, also order all of these depositors 
to redeposit their funds? Could it restore the use of the 
funds during the interval? 


Both the Court of Appeals and the dissenters in Peoples 
Bank recognized the grave threat to a bank’s deposit re- 
lations stemming from ‘‘even an effort to oust it from the 
System.’’ Nor did the majority dispute this—it found only 
that no threat was made, that the Board had announced that 
it would not expel Peoples Bank, Eccles v. Peoples Bank, 
333 U.S. 426 (1948). In our case not only does the Board 
threaten expulsion and consequent loss of insurance, but it 
has ordered another entirely new series of hearings in 
which the Board unavoidably must contend that depositor’s 
funds are presently in jeopardy. Those with deposits ex- 
ceeding insurance coverage will justifiably be alarmed. 
Even depositors wholly insured may feel that they are not 
bound by any judicial doctrine governing ‘‘finality”’ and 
decide to withdraw before the axe falls. 


In summary, the Board has exhausted its expertise. At 
this juncture the paramount issue of the Board’s authority 
over capital adequacy is fully ripened. No further adminis- 
trative proceedings can alter it. The only further step is to 
carry out the only penalty the statute prescribes—expul- 
sion—and that will cause immediate and irreparable injury 
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to Continental. No court can prevent or undo those conse- 
quences by reviewing at that time. 


CONCLUSION 


The challenged Order to Increase Capital is specific 
and imperative and direct. Were it issued by a District 
Court rather than the Board it would be called a mandatory 
permanent injunction. It would be appealable as a ‘‘final’’ 
order of the District Court under U.S.C., Title 28 § 1291. 
A defendant would not be permitted to violate the injunc- 
tion and justify his action on an Order to Show Cause by 
challenging the authority of the District Court to issue the 
injunction. Howat v. Kansas, 258 U.S. 181 (1922); United 
States v. United Mine Workers, 330 U.S. 258 (1947). 


That rule is one of review of ‘‘final orders’? under a 
statute. This case involves ‘‘final agency action’’ under a 
statute. The word ‘‘final’’ does not necessarily mean the 
same thing in different contexts; perhaps the considerations 
governing the time of review are not identical. But the 
Board would have this Court rule that those considerations 
are so opposite that a method of challenge not permitted in 
a judicial proceeding is the only allowable method of chal- 
lenge in an administrative proceeding. 


For the foregoing reasons appellant respectfully submits 
that the court should reverse the judgment in the court 
below granting defendant’s motion to dismiss, and direct 
the District Court to allow plaintiff’s motion to file the 
amended and supplemental complaint. 


Respectfully submitted, 


Barron K, Grier, 

Joun 8. Nouan 
1001 Connecticut Avenue 
Washington 6, D. C. 


Peter W. Boies, 
Continental Bank Building 
Salt Lake City, Utah 


Attorneys for Appellant. 
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APPENDIX 
STATUTES INVOLVED 
US.C., Title 5 § 1001(¢)(d)(f)(g) 
Rule and rule making 


(c) ‘‘Bule’’ means the whole or any part of any agency 
statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or 
policy or to describe the organization, procedure, or prac- 
tice requirements of any agency and includes the approval 
or prescription for the future of rates, wages, corporate or 
{nancial structures or reorganizations thereof, prices, facili- 
ties, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing upon 
any of the foregoing. “‘Rule making’? means agency 
process for the formulation, amendment, or repeal of a rule. 


Order and adjudication 


(a) ‘Order’? means the whole or any part of the final 
disposition (whether affirmative, negative, injunctive, or 


declaratory in form) of any agency in any matter other than 


rule making but including licensing. “¢ Adjudication’’ means 
agency process for the formulation of an order. 


Sanction and relief 


(£) ‘‘Sanetion’’ includes the whole or part of any agency 
(1) prohibition, requirement, limitation, or other condition 
affecting the freedom of any person; (2) withholding of 
relief; (3) imposition of any form of penalty or fine; 
(4) destruction, taking, seizure, or withholding of property; 
(5) assessment of damages, reimbursement, restitution, 
compensation, costs, charges, or fees; (6) requirement, 
revocation, or suspension of a license; or (7) taking of other 
compulsory or restrictive action. ‘‘Relief’’ includes the 
whole or part of any agency (1) grant of money, assistance, 
license, authority, exemption, exception, privilege, or 
remedy; (2) recognition of any claim, right, immunity, 
privilege, exemption, or exception; or (3) taking of any 
other action upon the application or petition of, and bene- 
ficial to, any person. 
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Agency proceeding and action 


(g) ‘‘Agency proceeding’’ means any agency process as 
defined in subsections (c), (d), and (e) of this section. 
“« Agency action”’ includes the whole or part of every agency 
rule, order, license, sanction, relief, or the equivalent or de- 
nial thereof, or failure to act. June 11, 1946, c. 324, § 2, 60 
Stat. 237, as amended Aug. 8, 1946, ¢. 870, Title III, § 302, 
60 Stat. 918; Aug. 10, 1946, ¢. 951, Title VI, § 601, 60 Stat. 
993; Mar. 31, 1947, ¢. 30, § 6(a), 61 Stat. 37; June 30, 1947, 
ce. 163, Title II, § 210, 61 Stat. 201; Mar. 30, 1948, c. 161 
Title III, § 301, 62 Stat. 99. 


US.C., Title 5 § 1009(a)(b)(c) 
§ 1009. Judicial review of agency action 


Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion. 


Rights of review 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 


Form and venue of proceedings 


(b) The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of 
legal action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 


Acts reviewable 


(c) Every agency action made reviewable by statute and 
every final agency action for which there is no other ade- 
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quate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be sub- 
ject to review upon the review of the final agency action. 
Except as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented or 
determined any application for a declaratory order, for any 
form of reconsideration, or (unless the agency otherwise re- 
quires by rule and provides that the action meanwhile shall 
be inoperative) for an appeal to superior agency authority. 


US.C., Title 12 § 327 
§ 327. Surrender of stock and cancellation of memberships 


If at any time it shall appear to the Board of Governors 
of the Federal Reserve System that a member bank has 
failed to comply with the provisions of sections 321-338, in- 
elusive, of this title, or the regulations of the Board of Gov- 
ernors of the Federal Reserve System made pursuant 
thereto, or has ceased to exercise banking functions without 
a receiver or liquidating agent having been appointed therc- 
for, it shall be within the power of the board after hearing 
to require such bank to surrender its stock in the Federal 
reserve bank and to forfeit all rights and privileges of mem- 
bership. The Board of Governors of the Federal Reserve 
System may restore membership upon due proof of com- 
pliance with the conditions imposed by said sections. Dee. 
93, 1913, ¢. 6, § 9, 38 Stat. 259; June 21, 1917, ¢. 32, $3, 40 
Stat. 232; Apr. 23, 1930, ¢. 207, § 2, 46 Stat. 251; Aug. 23, 
1935, c. 614, § 203(a), 49 Stat. 704. 


US.C., Title 28 § 2201 
§ 2201. Creation of remedy 


In the case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the United 
States, upon the filing of an appropriate pleading, may 
declare the rights and other legal relations of any interested 
party seeking such declaration, whether or not further relief 
is or could be sought. Any such declaration shall have the 
force and effect of a final judgment or decree and shall be 
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reviewable as such. June 25, 1948, c. 646, 62 Stat. 964; May 
24, 1949, c. 139, § 111, 63 Stat. 105; Aug. 28, 1954, c. 1033, 68 
Stat. 890; July 7, 1958, Pub.L. 85—508, § 12(p), 72 Stat. 349. 


Regulation H 
12 CFR § 208.7 


§ 208.7 Conditions of membership. (a) Pursuant to the 
authority contained in the first paragraph of section 9 of the 
Federal Reserve Act, which authorizes the Board to permit 
applying State banks to become members of the Federal 
Reserve System ‘‘subject to the provisions of this act and 
to such conditions as it may prescribe pursuant thereto,”’ 
the Board, except as hereinafter stated, will prescribe the 
following conditions of membership for each State bank 
hereafter applying for admission to the Federal Reserve 
System, and, in addition, such other conditions as may be 
considered necessary or advisable in the particular case: 


(1) Such bank at all times shall conduct its business and 
exercise its powers with due regard to the safety of its de- 
positors, and, except with the permission of the Board of 
Governors of the Federal Reserve System, such bank shall 
not cause or permit any change to be made in the general 
character of its business or in the scope of the corporate 
powers exercised by it at the time of admission to mem- 
bership.* 


* For many years, the Board prescribed, as standard conditions of member- 
ship, a condition which, in general, prohibited banks from engaging as 2 
business in the sale of real estate loans to the public and certain conditions 
relating to the exercise of trust powers, including one which prohibited self- 
dealing in the investment of trust funds. The climination of these conditions 
as standard conditions of membership does not reflect any change in the 
Board’s position as to the undesirability of the practices formerly prohibited 
by such conditions; and attention is called to the fact that engaging as a 
business in tho sale of real estate loans to the public or failing to conduct 
trust business in accordance with the applicable State laws and sound prin- 
ciples of trust administration may constitute unsafe or unsound practices and 
violate the condition set forth in this subparagraph. 
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(2) The net capital and surplus funds of such bank shall 
be adequate in relation to the character and condition of its 
assets and to its deposit liabilities and other corporate re- 
sponsibilities. 

(b) The acquisition by a member State bank of the assets 
of another institution through merger, consolidation, or pur- 
chase may result in a change in the general character of its 
business or in the scope of its corporate powers within the 
meaning of the condition set forth in paragraph (a) (1) of 
this section and if at any time a bank subject to such con- 
dition anticipates making any such acquisition a detailed 
report setting forth all the facts in connection with the 
transaction shall be made promptly to the Federal Reserve 
Bank of the district in which such bank is located. 


(c) If at any time, in the light of all the circumstances, 
the aggregate amount of a member State bank’s net capital 
and surplus funds appears to be inadequate the bank, within 
such period as shall be deemed by the Board to be reason- 
able for this purpose, shall increase the amount thereof to 
an amount which in the judgment of the Board shall be 


adequate in relation to the character and condition of its 
assets and to its deposit liabilities and other corporate 
responsibilities. 


12 CFR Part 263 


Part 263—Rules of Practice for Formal Hearings 

Sec. 

263.1 Appearance and practice before the Board. 

263.2 Notice of hearings. 

263.3 Hearings for the purpose of taking evidence. 

963.4 Continuances, changes, extensions of time. 

263.5 Proposed findings and conclusions. 

263.6 Trial examiner’s report. 

263.7 Exceptions. 

263.8 Briefs. 

263.9 Appearance before Board or Board members. 

263.10 Taking evidence before Board or member thereof. 

263.11 Filing papers, docket, computation of time. 

963.12 Service of reports, exceptions, briefs, and other 
papers. 

263.13 Formal requirements as to papers filed in proceed- 
ings. 
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AvTHorItTy: §§ 263.1 to 263.13 issued under see. 11 (i), 38 
Stat. 262; 12 U.S. C. 248 (i). 


Source: §§ 263.1 to 263.13 appear at 11 F. R. 177A-515, 
Sept. 11, 1946, except as otherwise noted. 


§ 263.2 Notice of hearings. Whenever a hearing is or- 
dered by the Board in any proceeding, notice of such hear- 
ing shall be given to the party or parties to the proceeding 
by the Secretary of the Board or such other person as the 
Board may designate for the purpose. Such notice shall be 
given by serving a copy of the Order for Hearing in accord- 
ance with § 263.12 a reasonable time in advance of the hear- 
ing. In any proceeding, the Board may make amendments 
to the Order for Hearing. 


§ 263.3 Hearings for the purpose of taking evidence. 
(a) Hearings for the purpose of taking evidence shall be 
held as ordered by the Board, and the Board may provide 
for such a hearing to be held before a duly designated 
officer, referred to in this part as a trial examiner. 


(b) All such hearings shall be private and shall be at- 
tended only by respondents and their representatives or 
counsel, representatives of the Board, witnesses, and other 
persons having an official interest in the proceedings; 
Provided, however, That on the written request of one or 
more respondents or counsel for the Board, or on its own 
motion, the Board when not prohibited by law, may permit 
other persons to attend or may order the hearing to be 
public. 


(c) All such hearings shall be stenographically reported 
and a transcript thereof shall be made which shall be a part 
of the record of the proceeding. Transcripts will be sup- 
plied to a respondent or respondents (and to any person 
applying therefor if the Board has ordered the hearing to 
be public) at the prescribed rates. 


(d) A trial examiner may at any time withdraw if he 
deems himself disqualified; and, upon filing in good faith of 
a timely and sufficient affidavit of personal bias or disquali- 
fication of the trial examiner, the Board wll determine the 
matter as a part of the record and decision in the case. 
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(e) Except as permitted by the Administrative Pro- 
cedure Act (60 Stat. 237) the trial examiner shall not con- 
sult any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate, nor be 
responsible to or subject to the supervision or direction of 
any officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions. 


(f) The trial examiner shall have authority in connection 
with the hearing to administer oaths and affirmations, rule 
upon offers of proof and receive relevant evidence, regulate 
the course of the hearing, hold conferences for the settle- 
ment or simplification of the issues by consent of the 
parties, dispose of procedural requests or similar matters, 
certify any question to the Board (at his discretion or at the 
Board’s direction) for its consideration and disposition, and 
take other action consistent with the rules or regulations of 
the Board and other requirements of law. 


(g) Any oral or documentary evidence may be received, 
except that irrelevant, immaterial, or unduly repetitious 
evidence shall be excluded. 


(h) Objections to the admission or exclusion of evidence 
shall be in short form, stating the grounds of objections 
relied upon, and the transcript shall not include argument 
or debate thereon except as ordered by the Board or the 
trial examiner. Rulings on such objections shall be a part of 
the transcript except as the Board may otherwise require 
with respect to a particular ruling. Exception to any such 
ruling must be noted before the trial examiner in order to 
be urged in the consideration of the matter by the Board, 
except as otherwise permitted by the Board. 


(i) The Board or trial examiner may call for the produc- 
tion of further evidence upon any issue, and, upon appro- 
priate notice, the trial examiner may reopen any hearing at 
any time prior to his report or the Board may reopen any 
hearing at any time prior to its order disposing of the pro- 
ceeding. 


(j) Subpoenas requiring the attendance of witnesses 
from any place in the United States at any designated place 
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of hearing, or requiring the production of documentary evi- 
dence, will be issued only by the Board, or such person as 
the Board may designate for this purpose, and as author- 
ized by law. Application may be made either to the Secre- 
tary of the Board or to the person so designated by the 
Board. Such application must be in writing and must state, 
as definitely as practicable, the reasonable scope of the 
evidence sought (reasonably identifying any document de- 
sired) and the facts to be proved thereby, in sufficient detail 
to indicate the materiality and relevance thereof. 


(k) Witnesses summoned by the Board at the request of 
the respondent or of counsel for the Board will be paid the 
same fees and mileage that are paid to witnesses in the 
courts of the United States. Such payments as witnesses 
may be entitled to receive under this section shall be made 
by the party at whose instance the witnesses appear. 

[11 F. R. 1774-515, Sept. 11, 1946, as amended at 16 F. R. 
6612, July 7, 1951] 


§ 2635 Proposed findings and conclusions. (a) Following 
any hearing before a trial examiner the transcript of the 
testimony shall forthwith be filed with the Secretary of the 
Board. 


(b) Within 15 days after the filing of the transcript with 
the Secretary of the Board (or within 15 days after the 
party’s receipt of a copy of such transcript, if the party has 
ordered a copy promptly at the conclusion of the hearing), 
any party or counsel to the Board may submit to the trial 
examiner a statement in writing setting forth proposed 
findings and conclusions, which may be accompanied by a 
brief in support thereof. If a party or counsel to the Board 
submits any such proposed findings or conclusions or briefs, 
he shall as promptly as practicable furnish copies thereof 
to the opposing side. All such proposed findings or conclu- 
sions shall be a part of the record. 


§ 263.6 Trial examiner’s report. (a) The trial examiner, 
within 15 days after the expiration of the time allowed for 
filing proposed findings and conclusions, or within such 
different period as the Board may prescribe, shall file 
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with the Secretary of the Board his report containing his 
recommended decision. 


(b) A copy of such report shall be forthwith served on 
each party and on counsel to the Board by the Secretary of 
the Board or such other person as the Board may designate 
for the purpose. 


§ 263.7 Exceptions. (a) Within 15 days after receipt of a 
copy of the trial examiner’s report, any party or counsel to 
the Board may file exceptions to the recommended decision 
of the trial examiner or any portion thereof, or to his failure 
to follow a proposed finding or conclusion, or to the admis- 
sion or exclusion of evidence; and within such period he 
may file a brief in support of his contentions and exceptions. 
A copy of such exceptions and briefs shall be forthwith 
served on each party and on counsel to the Board by the 
Secretary of the Board or such other person as the Board 
may designate for the purpose. Exceptions shall be argued 
only at the final hearing if any, on the merits before the 
Board or one or more members thereof. 


(b) Objections to the recommended decision of the trial 
examiner or to his failure to follow a proposed finding or 
conclusion not saved by exception filed pursuant to this 
section will be deemed to have been abandoned and may be 
disregarded. Objections to the admission or exclusion of 
evidence not saved by exception at the time of the hearing 
for the purpose of taking evidence and included in the ex- 
ceptions filed pursuant to this section will be deemed to have 
been abandoned and may be disregarded. 


(c) Exceptions not briefed in accordance with this 
section and § 263.8 may be regarded by the Board as waived. 

§ 263.9 Appearance before Board or Board members. 
Upon written request of any party or of counsel to the 
Board, the Board may, if it deems such action appropriate, 
order the matter to be set down for oral argument before 
the Board or one or more members thereof. Such request 
must be made within the time provided for filing the orig- 
inal briefs. 
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§ 263.10 Taking evidence before Board or member there- 
of. Instead of hearings for the purpose of taking evidence 
before a trial examiner as specified in § 263.3 (a), such 
hearings may as the Board determines, be held before the 
Board, one or more of its members, or more than one trial 
examiner. Hearings so held shall be subject to the same 
procedure as that applicable under this part to hearings 
before a trial examiner, excepting that the Board and mem- 
bers thereof are not subject under the law to the require- 
ments regarding separation of functions and, with respect 
to hearings before the Board, the trial examiner’s report 
referred to in ¢ 263.6 and the related exceptions and briefs 
referred to in § 263.7 will be omitted. 
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QUESTION PRESENTED 


Whether the district court was correct in holding that it 
could not review a proceeding instituted against appellant by 
the Federal Reserve Board in advance of the statutorily re- 
quired hearing scheduled by the Board to determine whether 
appellant should forfeit its membership in the Federal Reserve 
System and before final agency action ordering such forfeiture 
had been taken. 
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Question presented. 
Counterstatement of the case 
1. Factual background and administrative proceedings. 


Statutes and regulations involved_---- 
Summary of argument 
Argument. .------------------------7-777 
The District Court was correct in holding that the Federal 
Reserve Board’s determination that it had the power to 
require appellant to maintain adequate capital is not yet 
subject to judicial review. 

A. The Federal Reserve Board has not taken judicially re- 
viewable final agency action and appellant has failed 
to exhaust its administrative remedies. 

B. There are no circumstances of such urgency here involved 
as to justify judicial intervention before the completion 
of the administrative process. 

C. The Declaratory Judgment Act does not enlarge the 
jurisdiction of the courts to permit review of admin- 
istrative proceedings before there is the final agency 
action required by the Administrative Procedure Act__ 
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No. 16620, 
THE ConTINENTAL BANE AND TRUST COMPANY, APPELLANT 
Wom McCuesner Magri, Jz. [NprvipvaLly .AND As 
CHAIRMAN AND AS MEMBER OF THE Boarp or GOVERNORS OF 
THE FEDERAL RESERVE SysT=M, ET AL., APPELLEES:; 


‘ow APPEAL FROM THE UNITED STATES DISTRICT COURT 
\, FOR: THE DISTRIC? OF sbiesplt tas 


plies Yoo emacs” 


COUNTERSTATEMENT OF THE CASE 

1: Factual background and administrative‘ Sroctediipt. 

Appellant, the Continental Bank and Trust Company, of Salt 
Lake City, Utah is a state, bank organized” under Utah law. 

Continental became a member of the Federal Reserve System 

on February 1, 1952. At that time the Board of Governors had 
adopted ‘and promulgated its Regulation H, 12 C.FR. 2087, 
setting forth conditions of membership for state banking insti- 

tutions that desired to become members of the Federal Reserve 
‘System. In pertinent part the regulation provided as follows: 

(a). *.* * (2) .The net capital. and surplus, funds 

: of such bank shall be adequate in relation to the charac- 

_; ter and condition of its assets and to its deposit liabilities 

and ages corporate sepenetiness and its we saptie shall 
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not be reduced except with the permission of the Board 
of Governors of the Federal Reserve System. 


Continental’s admission to membership in the System was ex- 
pressly conditioned upon the applicability of this provision 
(J.A. 169) since the Board had reservations as to the adequacy 
of Continental’s capitalization. Thus, on January 25, 1952, 
in advising Continental of the Board’s approval of its applica 
tion, the Board stated as follows (J.A. 170-171): 


* * © The Board feels that the present capitalization 
of the bank is low in relation to its total assets and, par- 
ticularly, in relation to the amount of its risk assets 
(total assets less Cash and Government securities). 
Therefore, the Board wishes to emphasize the fact that 
its present action in approving the application for 
membership is not to be construed as approving in any 
way the bank’s capital position or as indicating that the 
Board may not hereafter insist on an increase in the 
bank’s capital or on the correction of any undesirable 
condition. (Emphasisin the record.) 

Under date of February 10, 1956, Continental was advised 
by the President of the Federal Reserve Bank of San Francisco 
that the Board, on the basis of reports of examination and 
reports of condition, had “* * * concluded that, in the light 
of all.the circumstances, the bank’s undercapitalized condition, 
which we have repeatedly called to your attention, requires 
corrective action,” and that in “* * * the Board’s opinion the 
capital structure of your bank is inadequate and should be 
strengthened by the sale of additional common stock for cash 
fo provide not less than $1,500,000 net additional capital 
funds.” Continental was requested to advise within 60 days 
what steps it would take “* * * to effect the prescribed in- 
ctease in capitalization.” (JA. 14.) After referring this 
“yequest to its stockholders, Continental declined to increase its 
capital in the nianner demanded by the Boatd (Appellant’s 
Brief, p. 4). 

On June 29, 1950, the Board issued a Notice of Institution of 
Proceeding and of Hearing Therein. The notice recited that 
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the reports of the Federal Reserve Bank of San Francisco ap- 
peared “* * * to indicate that the net capital and surplus 
funds of The Continental Bank and Trust Company may be 
inadequate in relation to the chaFacter and condition of its 
assets and to its present and prospective deposit liabilities and 
other corporate responsibilities.” (J-A. 15.) The notice went 
on to say that the Board deemed it necessary to initiate a 

* * * proceeding with formal hearing under Section 

9 of the Federal Reserve Act (12 U.S.C. Sec. 327),.* * * 

for the purpose of determining: 

(a) The adequacy or inadequacy of the net capital 
stock and surplus of The Continental Bank and Trust 
Company in relation to the character and condition of 
its assets and to its present and prospective deposit 
liabilities and its other corporate responsibilities; and 

(b) What net additional amount, if any, of capital 
funds is needed by The Continental Bank and Trust 
Company to have an adequate capital structure; and 

(c) What is a reasonable period of time to allow 
The Continental Bank and Trust Company to effect 
any increase of its capital funds as may be found to 
be needed to make them adequate before being re- 
quired by the Board of Governors to surrender its 
capital stock in the Federal Reserve Bank of San 
Francisco and to forfeit all its rights and privileges of 
membership in the Federal Reserve System for failure 
to do so. (J.A. 16-17.) 


Continental filed a “Demand For More Definite Statement 
of Legal Authority and Jurisdiction and Matters of Fact and 
Law. Asserted” (J.A. 17), which was answered by the Board 
through its Special Counsel (J.A. 19). Continental also filed 
with the Board motions to dismiss for lack of jurisdiction (J.A. 
24) and for failure to comply with the Administrative Pro- 
cedure Act (J.A. 26). Continental asserted, inter alia, that the 
notice of hearing failed “* * * to assert any failure on the 
part of respondent bank to comply with Section 9 of the Federal 
Reserve Act or any lawful regulation of the Board made pur- 
suant thereto.” (J.A. 24.) 
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The Board denied both these motions on September 26, 
1956 (J.A. 33) after ruling that “the proceedings herein in- 
stituted are authorized under the Act and the regulations issued 
pursuant thereto” (J.A. 31). The Board noted that if Con- 
tinental’s “* * * net capital and surplus funds prove[d] to 
be inadequate, such inadequacy might properly be found to 
violate the terms of the Act and of regulations issued pursuant 
thereto. Section 9, paragraph 1, of the Federal Reserve Act” 
(emphasis supplied). 

Continental sought judicial review of this order of the Board 
by bringing suit in the United States District Court for the 
District of Utah for an order enjoining the Trial Examiner 
from proceeding with the hearmg. A temporary restraining 
order was obtained on October 1, 1956 (J.A. 35). After hear- 
ing, however, the restraining order was dissolved and the suit 
dismissed for failure of respondent to join the Board as an 
indispensable party (J.A. 36). This decision was affirmed by 
the Court of Appeals for the Tenth Circuit in Continental 
Bank and Trust Co. v. Woodall, 239 F. 2d 707, certiorari de- 
nied, 353 U.S. 909. The Court of Appeals held that since 
“(T]he Board was clothed with power to order the hearing”, 
had “* * * regularly delegated * * *” the authority to con- 
duct the hearing and take the evidence * * *,” and“* * * the 
Examiner was acting well within the range of authority dele- 
gated to him * * * the Board was an indispensable party to 
the action to restrain the conducting of the hearing.” 239 F. 
2d at 710. 

The evidence-taking portion of the administrative hearing, 
instituted by the Board’s notice of June 29, 1956, commenced 
in April, 1957, and continued with intermittent recesses until 
the record was formally closed in November, 1958, after some 
8,576 pages of testimony and 374 documentary exhibits had 
been introduced... (Appellant’s Brief, p. 5.) 

- The Trial Examiner’s report and recommended decision 
(J.A. 34-165); under date of March 16, 1959, recommended: 
that: the Proceedings be! dimnineed on the. following aaa 
(JA. 165): , 
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(1) Want of jurisdiction or lawful authority; 

(2) Violation of the due process of law; and 

(3) Failure to sustain’ the burden of proof: 
The Examiner specifically held that “[T]he Board’s notice 
[of hearing] does not charge any existing violation by Re- 
spondent” (J.A. 37). . 

Exceptions to the Trial Examiner’s report were filed by the 
special counsel to the Board, both parties filed briefs with the 
Board, and oral argument was held before the Board (J.A. 
166). ' On July 18, 1960, the Board ordered Continental to 
“effect an increase in its net capital and surplus funds in the 
amount of ‘not less than $1,500,000 * * *” by the sale of 
common stock for cash within six months (J.A. 167). 

In an accompanying statement (J.A. 168-187) | the Board 
noted inter alia that— 


under the ninth paragraph of section 9 of the Federal 
Reserve Act, heretofore quoted, membership of a State 
member bank may not be forfeited (1) until after it 
shall “appear” to the Board that the bank “has failed 
to comply” with section 9 of the Act or regulations pur- 


suant. thereto, and (2) until after a hearing held with 
respect to such noncompliance. , 
The Board went on to say: 


Although, as has been noted, the Board in melee 
1956 had expressed the view that Continental should 
increase its capital by at least $1,500;000, no final de- 
termination'as to whether Continental’s capital was 'in- 
adequate or, if so, the amount of such inadequacy, had 
been made by the Board at the time of the institution 
of the 1956-58 hearing. That hearing was ordered for 
the purpose of receiving evidence upon which the Board 
might base a determination of the adequacy of the 
Bank’s..capital. The notice of. that hearing did not, 
charge the Bank with having failed:to:comply with Con~ 
dition of Membership ‘No. 2 or with Section 9 of the. 
Federal Reserve Act and regulations pursuant thereto; 
such a charge would be appropriate only in the event of 


failure of the Bank to comply with the Board’s Order 
of today’s date. Consequently, arguments made by 
Counsel for Continental as to the failure of the Board 
in the 1956-1958 hearing to sustain its “burden” of 
proving a violation of law or regulation are irrelevant 
and the Trial Examiner’s conclusions in this respect are 
therefore rejected. (Emphasis supplied.) (J.A. 179). 


law” (J.A. 8).* 
18, 1960 was “* * * 


Continental 
of the Administrative Procedure 
1001-1009) (J.A. 9). It was also alleged that the order of the 
Board was “* * * not an order determining the issues raised 
in the adjudicatory proceeding instituted by the Board under 
date of June 29, 1956” but was, rather “* * * an new order of the 
Board, arrived at on an ex parte basis in the same manner a8 
the Board’s conclusion and directive of February 15, 1956, 
preliminary to hearing order under paragraph 9 of Section 9 
of the Federal Reserve Act” (J.A. 10). 

On December 2, 1960, Continental filed a motion for sum- 
mary judgment on the grounds that there was 


i That the Board has the present authority to require a state bank to have 
an adequate capital structure at the time of admission to the Federal Re 
serve System was not contested. Paragraph 11 of Section 9 of the Federal 
Reserve Act (12 U.S.C. § 329) expressly grants this power as follows: 

“No applying bank shall be admitted to membership unless it possesses 
capital stock and surplus which in the judgment of the Board of Gov- 
ernors of the Federal Reserve System, are adequate in relation to the 
character and condition of assets and to its existing and prospective deposit 
Yiabilities and other corporate responsibilities :” 

On October 12, 1960, the Board informally agreed to take no further 
action during the pendency of proceedings in the District Court. 
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* * * no genuine issue as to any material fact relating 
to the, jurisdiction and power of the Defendant Board of 
Governors of the Federal Reserve System in the prem- 
ises, and that said Board as a matter of law does not 
have the power or authority to require Plaintiff to in- 
crease its unimpaired capital by the sale of common stock 
for cash. (J.A. 188.) 

The Board moved to dismiss the action on December 15, 
1960 asserting that the court lacked jurisdiction of the subject 
matter of the suit because: 

a. The administrative action of the defendants which 
the plaintiff seeks to have this Court review is not the 
final agency action of the-Board of Governors of the 
Federal Reserve System in the administrative proceed- 
ing involved; and 

b. Plaintiff has not yet exhausted its administrative 
remedy in the administrative proceeding now pending 
before the Board of Governors of the Federal Reserve 
System. 


Also the Board urged that 
* * * the complaint fails to state a claim upon which 
relief can be granted, in that it fails to set forth a justi- - 
ciable controversy between the plaintiff and the defend- 
ants. (J.A. 189.) 


Oral argument was made before the district court on June 
14, 1961 and on June 27, 1961, its order granting the Board’s 
motion and dismissing the complaint for lack of jurisdiction was 
entered (J.A. 190). 

On June 28, 1961, the Board issued an Order To Show Cause 
and For Hearing Thereon. The order specified that: 


It appears to the Board that in failing to comply with 
the July 18, 1960 order herein the respondent has failed 
to comply with section 9 of the Federal Reserve Act and, 
in particular, has failed to comply with respondent’s 
Condition of Membership No. 2 imposed by the Board 
pursuant to section 9 of the Federal Reserve Act, Oo" 
(J.A. 200.) 
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Accordingly the Board ordered: 


That a hearing be held at which the respondent shall 
show cause why the Board should not require it to sur- 
render its stock in the Federal Reserve Bank of San 
Francisco and to forfeit all rights and privileges of mem- 
bership in the Federal Reserve System for failure to com- 
ply with said Condition No. 2 of respondent’s member- 
ship. (J.A. 200.) 

On July 6, 1961, Continental filed a motion to alter or amend 
the judgment, to vacate the judgment, and for an order dis- 
missing the complaint and for leave to file an amended and 
supplemental complaint (J.A. 191). This motion was denied 
on August 5, 1961 (J.A. 202). 


STATUTES AND REGULATIONS INVOLVED 


The relevant statutes. and regulations are set forth in the 
Appendix, infra, pp. 23-26. 


SUMMARY OF ARGUMENT 


A. In this case the authority of the Board of Governors of 
the Federal Reserve System to require a member bank to main- 
tain ‘adequate capital asa condition of retaining membership 
in the’System has been’drawn into question. We maintain, 
as the District Court held; that the Board’s determination that 
it has this power is not yet subject to judicial review. The 
Board has not yet exercised the power attacked in any action 
it has taken against appellant and we.submit that only after 
the Board, in its discretion, has determined that ‘Continental 
has violated the capital adequacy condition of. membership 
so as to require its expulsion from the System, will the ques- 
tion be appropriate for judicial determination. 

B. Appellant’s alternative argument that this is a case in 
which exhaustion of administrative remedies should not be 
required is wholly without merit. Contrary to its assertions 
this is not a case in which irreparable injury will occur if the 
courts refuse to interrupt the administrative. proceedings. 
Moreover, the Board has not yet applied its specialized ad- 
‘ministrative understanding to the key issue of whether or not 
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tt 

it should exercise the challenged authority and no substantial 
doubt has been raised as.to' the Board’s jurisdiction ‘in ‘the 
"C. The Declaratory Judgment Act, 28 U.S.C. §§'2201, 2202, 
does not enlarge the jurisdiction of the courts to permit review 
of administrative proceedings before ‘there is the final agency 
action required by the Administrative Procedure Act.” “More- 
over, even if there were a proper jurisdictional basis for grant- 
ing declaratory relief here, it should be denied, ‘as’a‘matter 
of discretion, because the possibility of injury to appellant ‘is 
purely a matter of speculation. foe ; ne a9 
oboe ARGUMENT: 00) oolema 
The District Court was correct in holding that the' Federal 

Reservé Board’s ‘determination that it ‘had‘the -power to 
+: pequire appellant ‘to maintain adequate capital is not yet 


lo 


subject to. judicial review 

A. The Federal Reserve Board has not taken judicially reviewable’ final 
agency action and appellant has/ failed ‘to ‘exhaust’ its administrative 

~ remedies 70-50). HE PY ME ES. 5g Aliyrreey 
1. It.is not open to question that thecourts are without 
power to review agency action’ that is not “final,” United 
States v. Los Angeles & SLR. Co., 273 US. 299; California 
Oregon Power Co. ¥. Federal Power Commission, 99 App. DC: 
263, 239 F. 2d 426, and'that a party aggrieved’by agency action 
must exhaust his administrative remedies before seeking judi- 
cial relief. ° United States v. Sing Tuck, 194US°161; Myers: 
Bethlehem Shipbuilding Corporation, 303'U:S.'41. ‘In its brief 
(pp. 26-39) appellant argues that the Board's order of July 
18, 1960, is “final agency action” and that it has therefore ex- 
hausted its administrative remedies. The record on’ this ap- 
peal demonstrates that this isnot so. . Sr ge ea yn 
The Board’s order of July 18, 1960, which ‘found, that Con- 
tinental’s capital structure should be increased by $1,500,000 
to be adequate at that time and directed Continental to effect 
* Section 10(c) of the Administrative Procedure Act is controlling here. 
This section provides for judicial review of “* *. * every final agency action 
for which there is no other adequate remedy in any court «oe ” There is 
no specific provision for review of Board action’ in the Federal Reserve Act. 


eats mi 
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this increase within six months, was merely an unimplemented 
assertion by the Board of its jurisdiction to require state bank 
members of the Federal Reserve System to maintain adequate 
capital structures after being admitted to membership. Al- 
though it is in form an order it does not of itself require 
appellant to do anything as no sanction was imposed for failure 
to obey it. Even appellant does not assert that the order 
actually was an exercise of the challenged power as the Board 
expressly declined to direct the forfeiture of appellant’s mem- 
bership in the event it failed to comply. (See J.A. 179.) 

Appellant has attempted to confuse the issue, however, by 
arguing that if this Court allows the administrative proceed- 
ings that have been delayed by this litigation to go forward, 
its failure to obey the July 18 order will necessarily result in a 
decision by the Board ordering its expulsion from the Federal 
Reserve System. (See Appellant’s Brief, p. 24.) This as- 
sertion is not correct. 

The membership forfeiture provisions of the Federal Re- 
serve Act (12 U.S.C. §327) are neither mandatory nor self- 
executing. The statute provides that “If at any time it shall 
appear to the Board of Governors of the Federal Reserve 
System that a member bank has failed to comply with the 
provisions of sections 321-338, inclusive, of this title, or the 
regulations of the Board of Governors of the Federal Reserve 
System made pursuant thereto * * * it shall be within the 
power of the board after hearing to require such bank to sur- 
render” its membership in the Federal Reserve System. (Em- 
phasis supplied.) 

The Board’s decision on the issue of forfeiture will depend 
on appellant’s present capital requirements and appellant’s 
present amount of effective capital structure. A bank’s capital 
requirement is not static, but changes from time to time as 
changes take place in the character and condition of the banks 
assets (primarily its loans and securities), in its present and 
prospective deposit liabilities and in its other corporate re- 
sponsibilities. Neither is a bank’s capital structure static. It, 
too, changes from time to time as losses are absorbed, as re- 
serves are increased or decreased and as earnings are retained 
and committed to capital accounts. The character of the man- 
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agement of a bank and policies of management also change 
from time to time by reason of death, retirement and the acqui- 
sition of new senior officers and directors. 

Thus it is entirely possible that evidence produced at the 
hearing scheduled by the Board’s order of June 28, 1961 (J.A. 
197) will demonstrate that the capital position of appellant 
has improved to the point where it is presently not in violation 
of the capital adequacy condition of membership.‘ In the al- 
ternative, the evidence may show that appellant’s capital posi- 
tion will become adequate within a reasonable period of time 
so that present forfeiture will not be required. - There is also 
the possibility that a different method of increasing capitaliza- 
tion, acceptable to the bank and the Board, could be agreed 
upon. Finally, in the exercise of its discretion, the Board may 
elect to stay its hand and do nothing despite a possible deter- 
mination of a continuing capital inadequacy; or, of course, the 
Board may determine that, in the circumstances of this. case, 
a forfeiture is warranted. 

The point of this enumeration is, of course, to demonstrate 
that in its present stage the administrative process has not yet 
had an immediate impact upon appellant and if the process is 
permitted to run its course there may never be the impact that 
would warrant the invocation of the equity powers of the 
courts. This latter factor is, of course, one of the cardinal 
considerations underlying the doctrines of finality and exhaus- 
tion as they have been repeatedly applied by the courts. As 
the Supreme Court stated it in Eccles v. Peoples Bank, 333 
US. 426, 432: 


* * © Courts should avoid passing on questions of 
public law even short of constitutionality that are not 


“pat this is a real possibility is evidenced by the statement in footnote 
1 on page 3 of appellant’s Memorandum of Points and Authorities in Sup- 
port of Its Motion for Summary Judgment filed below. There it was 
asserted that Continental by “ * * * a consistent policy of adding to its 
capital account at 50 percent of its net earnings after taxes last year * * *” 
has increased its capital accounts by an “* * * amount in excess of the 
amount * * * demanded” in the letter written to appellant by the Presi- 
dent of the Federal Reserve Bank of San Francisco on February 10, 1956. 
(This letter stated that it was the Board’s view that appellant should 
increase its capital by $1,500,000 [J.A. 14].) 
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immediately pressing. Many of same reasons are pres- 
ent which impel them to abstain from adjudicating con- 
stitutional claims against a statute before it effectively 
and presently impinges on such claims. * * + : 
Appellant’s continuing protest that the July 18, 1960 order 
is a present exercise of claimed power with immediate impact 
is belied by its own conduct which has been to treat the order 
as a toothless assertion of the Board’s authority over the capi- 
tal structure of a state member bank. And, of course, appel- 
lant’s recognition that the July 18 order is not the final word 
in the controversy, comports with the view continually main- 
tained by the Board. 
In its statement accompanying its order of July 18, 1960 
(J.A. 168-187), the Board after noting that the Bank had not 
yet been charged “* * * with having failed to comply with 
Condition of Membership No. 2 (requiring adequate capital) or 
with Section 9 of the Federal Reserve Act and regulations pur- 
suant thereto * * *”,® expressly stated that «e * * such @ 
charge would be appropriate only in the event of failure of the 
Bank to comply with the Board’s order of today’s date.” 
(J.A. 179.) 
The Board also pointed out that under Section 9 of the 
Federal Reserve Act (12 U.S.C. § 327) the membership of Con- 
tinental could not be ordered forfeited until after it was charged 
with ‘such noncompliance and until after a hearing on such @ 
charge of noncompliance stating: 
Procedural requirements—Under the ninth paragraph 
of Section 9 of the Federal Reserve Act, heretofore 
quoted, membership of a State member bank may not 
be forfeited (1) until after it shall “appear” to the 
Board that the bank “has failed to comply” with Section 
9 of the Act or regulations pursuant thereto, and (2) 
until after a hearing held with respect to such noncom- 
pliance. (J.A.179, emphasis in the original.) 

: 5 Both appellant and the Hearing Examiner agreed with the Board’s con- 

tention that no such charge of violation had yet been made. They were of 


the view, however, that the lack of such a charge deprived the Board of 
jarisdiction to go forward with the proceedings. (See J.A. 24, 37.) 
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And consistent with this assertion the Board on July. 28, 1961, 
issued-an order charging appellant, for the first time, with vio- 
lating the capital adequacy condition of membership * and di- 
recting that a hearing be held at which appellant should show 
cause why it should not be expelled from the Federal Reserve 
System (J.A. 200).” rete 

2. Appellant appears to argue that the. hearing required 
by 12 U.S.C. 327 has already been held and that there is no 
need for the hearing ordered by the Board on June 28, 1961. 
(See Appellant’s Brief, p. 22.) However, it is clear that the 
hearing held before Examiner Woodall was not held after & 
charge of violation of a Condition of Membership by the Board 
and does not meet the requirements of the statute. (See supra, 
p. 5.) Moreover, it has been clear from the outset that. the 
purpose of this hearing. was not to determine whether appel- 
lant should be expelled from the Federal Reserve System for 
violating the capital adequacy Condition of Membership, but 
merely to determine the adequacy of appellant’s capital posi- 
tion, and the time which should be given appellant to correct 
any inadequacy found before a charge of violation should be 
brought. (See Notice of Institution of Proceeding and of 
Hearing Therein, J.A. 15-16.) 

Even if there were substance to appellant’s argument that 
this hearing was beyond the’ Board’s authority—in that it was 
brought prior to a charge of violation of condition and not after 
such a charge— it would not obviate the fact that the Board 
has not taken the final agency action after the hearing required 
by statute as a prerequisite for such action and that appellant 


*The Board stated that “Jt appears to the Board that in failing to comply 
with the July 18, 1960 order herein the respondent has failed to comply with 
section 9 of the Federal Reserve Act and, in particular, has failed to com- 
ply with respondent’s Condition of Membership No. 2 imposed by the Board 
pursuant to section 9 of the Federal Reserve Act * * *” (Emphasis sup- 
plied). The italicized words make it clear that this statement is a “charge” 
of violation and not a “judgment” of violation. : 

"The pendency of the present proceedings have prevented this hearing 
from being held. As we have shown, supra, pp. 10-11, what will be deter- 
mined at this hearing is far from certain. i 

* The Tenth Circuit in Continental Bank & Trust v. Woodall, 239 F. 2d 707, 
710, has at least, said that the Board had the power to hold the hearing. 
(See ,infra, p. 18.) 
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has not exhausted the administrative remedy provided for it 
by 12 US.C. 327, we., & hearing after a charge of violation of 
the Act. 

In its brief appellant cites a great many cases, each of which, 
it argues, supports its contention that it has exhausted its ad- 
ministrative remedies and is now confronted with judicially 
reviewable final agency action. We maintain that none of 
these cases support a conclusion contrary to the position taken 
by the Board. 

Clearly distinguishable from the case at bar are cases in 
which the complainant was subject to criminal penalties for 
failure to obey an order complained of.’ Such an order is 
“final”, even though preliminary to later agency proceedings, 
because it commands immediate obedience and threatens 
criminal punishment for disobedience. In the instant case 
appellant not only is not subject to criminal penalties for fail- 


°In Shields v. Utah and Idaho Central Ry., 305 U.S. 177, the ICC deter- 
mined that the railroad was not exempt from the coverage of the Railway 
Labor Act as an interurban railway. The Mediation Board ordered the 
railroad to post notices. Suit was brought to enjoin the United States 
Attorney from prosecuting the railroad for failure to comply with the order 
under 45 U.S.C. 152 which provides criminal penalties for failure to post 
such a notice when posting is ordered by the Board. 

In United States v. St. Regis Paper Co., 285 F. 2d 607 (C.A. 2) (No. 47, 
Oct. Term 1961, affirmed; 30 U.S. Law Week 4060) the company was con- 
fronted with a self-executing statute which imposed a penalty of $200.00 per 
day for failure to comply with the F-1.C’s order to file special reports. 
In Frozen Food Express v. United States, 351 U.S. 41, the court empha- 
sized, in holding the ICC order in question to be reviewable, that every 
carrier which transported the commodities covered by the order without 
authority from the ICC to transport them did s0 “e © © at the risk of 
incurring criminal penalties.” In Rochester Telephone Corporation v. 
United States, 307 U.S. 125, the FCC determined that the Telephone Com- 
pany was subject to the Federal Communications Act. The company, 
therefore, became immediately bound by earlier general orders requiring 
the filing of schedules of charges, copies of contracts and other information. 
Under the Act the company was immediately subject to self-executing 
statutory criminal penalties if it did not comply. (See 47 U.S.C.A. § 409(m). 
This was expressly noted in the concurring opinion of Mr. Justice Butler at 
307 U.S. 147 and impliedly noted in the opinion of Mr. Justice Frankfurter 
at 307 U.S. 144). 
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ure to obey the order complained of * but is subject to no 
penalties whatsoever for failure to obey. As we have shown 
(supra, pp. 12-13), the only effect of appellant’s disregard of 
the Board’s order of July 18, 1960, was for the first time, to 
make it proper to charge it with a violation of the capital ade- 
quacy condition of membership. 

Equally inapposite are the “exceptional case[s]” where ad- 
ministrative regulations “* * * attach legal consequences. to 
action taken in advance of other hearings and adjudications 
that may follow the results of which the regulations purport 
to control” Columbia Broadcasting System v. United States, 
316 USS. 407, 425.2 In such situations the requisite finality 
exists in that the agency action is in effect an agency decision 
that if certain contingencies occur certain agency action will 
definitely be taken. In practical effect—unlike the instant 
case—it is a final agency order either directing or prohibiting 
the occurrence of the contingencies. 

Moreover, we do not understand the appellant to urge that 
it could attack Regulation H in advance of any proceedings 
to enforce the regulation. Indeed it could not, for as we have 
shown violation of Regulation H does not automatically “con- 
trol” a subsequent proceeding on the issue of forefeiture of 
membership in the Federal Reserve System.” 

Finally, cases in which agency action had a dispositive ef- 
fect on pending judicial proceedings or where the order com- 

* For this reason appellant’s argument (see Appellant’s Brief, p. 30) that 
the Board’s order is comparable to a court injunction is not well taken and 
the cited cases of Howat v. Kansas, 258 U.S. 181 (1922) and United States 
v. United Mine Workers, 380 U.S. 258 (1947) have no application. 

“In the Columbia Broadcasting System case the FCC had issued regu- 
lations that would deny a renewal of license to any radio station that en- 
tered into a certain type of contract with any network. The network was 
already experiencing damaging effects due to cancellations of contracts 
by some stations. In United States v. Storer Broadcasting, 351 U.S. 192, 
the FCC issued a regulation which provided that licenses for television sta- 
tions would not be granted if the applicant, directly or indirectly had an 
interest in other stations beyond a limited number. 


™ Even if the Board’s order of July 18, 1960, could be characterized as. 
a “regulation”—and it ia plainly not one—the same consideration applies. 
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plained of had a final effect that could not be corrected by later 
review are not controlling here.” 


B. There are no circumstances of such urgency here involved as to justify 
judicial intervention before the completion of the administrative process 
Appellant argues alternatively that this case is one in which 

exhaustion of administrative remedies should not be required. 

It asserts relying on Professor Davis’ “Treatise on Adminis- 

trative Law” that “* * * the Supreme Court has often pro- 

vided judicial relief in absence of exhaustion of administrative 
remedies”. (See Appellant’s Brief, p. 35, citing 3 Davis 

Treatise on Administrative Law § 20.01, p. 56.) 

Appellant advances for the guidance of this Court, three 
key factors suggested by Professor Davis “* * * to reconcile 
the Supreme Court’s statement of absolutes”. The factors 
are (1) extent of injury from pursuit of administrative remedy, 
(2) degree of apparent clarity or doubt about administrative 
jurisdiction, and (3) the involvement of specialized administra- 
tive understanding in the question of jurisdiction. (3 Davis, 
Treatise on Administrative Law, Sec. 20.03, p. 69.) (Appel- 
lant’s Brief, p. 36.) While we do not agree that Professor 
Davis’ view of existing law is necessarily correct, the fact, as 
we shall demonstrate, that appellant has failed to satisfy any 


2In Pennsylvania Ry. Co. v. United States, 363 U.S. 202, the ICC order 
in question had the immediate effect of preventing the railroad from re- 
covering freight charges against the United States at its domestic rates 
jn a then pending proceeding in the Court of Claims. In Philadelphia 
Company v. Securities and Exchange Commission, 82 U.S. App. D.C. 335, 
164 F. 2d 889, the order complained of prevented the district court from 
approving a proposed plan of reorganization in pending reorganization 
proceedings. In Isbrandtsen Co., Inc. v. United States, 
208, 211 F. 2d 51, 2 dual rate system was agreed to by members of & 
shipping conference, that would favor shippers who agreed to ship ex- 
clusively ‘by conference ship. The Federal Maritime Board, over protest 
of a non-conference shipowner allowed the agreement to go into effect before 
giving it final approval. In holding the order doing this to be “final” the 
Court noted that “by denying Isbrandtsen’s request to postpone operation 
of the dual rate system * * * the Board virtually removed’ Isbrandtsen 
from the shipping market involved.” 211 F. 2a at 5. In Utah Fuel Com- 
pany v. National Bituminous Coat Commission, 306 U.S. 56, the order at- 
tacked would have effected immediate public disclosure of information the 
company had filed with the Commission and which it argued had to be 
kept confidential. 
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of the tests it advances plainly shows that its contention is 
wholly without merit. es poe 

Appellant. asserts that it will suffer irreparable injury if this 
Court affirms and allows the administrative proceedings to go 
forward. It asserts that at the moment expulsion occurs de- 
posit insurance ceases, all member banks using appellant as a 
reserve depository must immediately reduce their deposits and 
that appellant’s status as a U.S. Government depository will 
cease. ; 

This argument ignores the fact that actual expulsion from 
the Federal Reserve System does not occur at the time’ the 
Board orders expulsion from the System. If, in fact, the 
Board ever does order appellant’s expulsion, it will of neces- 
sity allow sufficient time for the transition from membership 
to non-membership to take place in an‘ orderly way without 
disruption of appellant’s banking operation.” This will in- 
clude sufficient time for appellant to secure judicial review of 
any final order entered by the Board. If the Board were to 
take the action that appellant, without warrant, assumes it 
will take; appellant would nonetheless have the opportunity 
to seek judicial relief in the form of a stay or postponement 
of the Board’s order.** 

There is, moreover, reason to question appellant's assertion 
that the administrative proceedings have caused it to lose de- 
positors end will continue to do so if this Court, allows them to 


* In this connection, it should be noted that the Federal Deposit Insur- 
ance Act (12 U.S.C. 1818(b)) provides that whenever a. state bank shall 
cease to be a member of the Federal Reserve System its deposit insurance 
shall terminate “with like effect as if its insured status had terminated 
on said date by order of the directors after ‘proceedings.under subsection 
(a) of this section”. Section “a” provides in pertinent part that: 

* © © After the termination of the insured status of any bank under 
the provisions of this subsection, the insured deposits of each deposi: 
tor in the bank on the date of such termination, less. all subsequent 
withdrawals from any deposits.of such depositor, shall continue for a 
period of two years to be insured, and the bank, shall continue to pay 
to the Corporation assessments ‘as in the case of an ‘insured ‘bank 
* “@aring such'period * © * (emphasis supplied). | '(12°U-S.C.:1818(a))- 
_ That appellant's fears are’ groundless is: evidenced’ by, the fact. that 
the Board has twice agreed to stays voluntarily during the pendency of 
the present judicial proceedings. : ‘ th ‘ 4? 
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go forward to completion. In any event, “[i]t is clear that once 
the right of the Government to hold administrative hearings is 
established, a litigant cannot enjoin them merely because they 
might jeopardize his bank credit or otherwise be inconvenient 
or embarrassing.” Allen v. Grand Central Aircraft Co., 347 
U.S. 535, 540. See also Myers v. Bethlehem Shipbuilding Corp., 
303 U.S. 41, 47-48; Macauley v. Waterman S.S. Corp., 327 US. 
540, 545; Twentieth Century Airline v. Ryan, 98 L. Ed. 1143, 
1145 (not officially reported). 

Next, appellant argues that because to its mind the issue as 
to Board’s jurisdiction is clear, Professor Davis’ second test as 
to agency jurisdiction comes into play. (See supra, p. 16.) 
However, Professor Davis does not assert as appellant suggests, 
that it is proper for the courts to interrupt the administrative 
process whenever the issue as to jurisdiction is clearly presented 
(see appellant’s Brief, p. 37), but only that exhaustion should 
not be required where it is clear that the agency involved has 
no jurisdiction whatever (see 3 Davis Treatise on Administra- 
tive Law, Section 20.03, pp. 68, 69 (footnote 8), 70). In this 
regard, it should be noted that this Court and two other Fed- 
eral courts have said that it has the statutory authority it has 
asserted in the administrative proceedings in question. See 
Peoples Bank v. Eccles, 82 App. D.C. 335, 161 F. 2d 636, 638; 
Continental Bank and Trust v. Woodall, No. C-154-56 (D. 
Utah); 239 F. 2d 707, 710 (C.A. 10). If anything, it seems 
clear that the Board has jurisdiction in the premises.** 

Appellant’s reliance on the third “key factor” mentioned by 
Professor Davis (“The involvement of specialized administra- 
tive understanding in the question of jurisdiction”) is sim- 
ilarly misplaced. The Board has not as yet applied its spec- 
ialized administrative understanding to the key issue of 
whether or not it should exercise its asserted statutory author- 
ity to order the forfeiture of Continental’s membership in the 
Federal Reserve System. There has not even been a hearing 
on that issue. The Board’s expertise on the capital require- 
ment and the adequacy of capital in Continental’s particular 
banking operation will not be brought into play in any opera- 

* Appellant has cited no authority and we have found none that lends 
support to its version of Professor Davis’ second test. 


19 


tive sense until it has an opportunity to decide that funda- 
mental question. 


C. The Declaratory Judgment Act does not enlarge the jurisdiction of the 
courts to permit review of administrative proceedings before there is the 
final agency action required by the Administrative Procedure Act 

There is some suggestion in appellant’s. brief that declara- 
tory relief may be proper in this.case even though there has not 
been the “* * * final agency action * * *” necessary for re- 
view under the Administrative Procedure Act. (See Appel- 
lant’s Brief, p. 9.) However, it seems axiomatic that the 
Declaratory Judgment Act, 28 U.S.C. §§ 2201, 2202, does not 
enlarge the jurisdiction of the courts to permit review of ad- 
ministrativee proceedings before there is the final agency action 
required by the Administrative Procedure Act. It has long 
‘been settled that the Declaratory Judgment Act-does not con- 
fer jurisdiction over cases in which it did not exist before the 
Act. Schilling v. Rogers, 363 U.S. 666, 667; Skelly Oil Co. v. 
Phillips Petroleum Co., 389 US. 667, 671; Colegrove v. Green, 
328 U-S. 549, 551-2; Almour v. Pace, 90 U.S. App. D.C. 63, 198 
F. 2d 699, 701; Clark v. Memolo, 85 US. App. D.C. 65, 67, £74 
F. 2d 978, 980; Di Benedetto v. Morgenthau, 80 US. App. D.C. 
34, 148 F. 2d 223, 225; United States ex rel. Jordon v. Ickes, 79 
US. App. D.C. 114, 115, 143 F. 2d 152, 153; Miles Laboratories, 
Inc. v. Federal Trade Commission, 78 U.S. App. D.C., 326, 328, 
140 F. 2d 683, 685; Doehler Metal Furniture Co. v. Warren, 
76 U.S. App. D.C. 60, 62, 129 F. 2:43, 45.”” 

Moreover, even if there were a proper jurisdietional basis for 
granting declaratory relief here the comparable case of Eccles 
vy. Peoples Bank, 333 U.S. 426, makes it clear that in a case such 
as this declaratory relief should be denied as a matter of 
discretion. 

“Appellant cites, to the contrary, # statement of this Court in Federat 
Trade Commission v. Nash-Finch Company, — U.S. App. D.C. —, 288 F. 2d 
407, 409, that since the district court “* * * had jurisdiction to decide the 
issue under the Declaratory Judgment Act * * *” there was no need to 
“e © © consider the Administrative Procedure Act.” (See Appéllant’s Brief, 
p. 9) We think this statement only means that since the Court found that 
there was the requisite ripeness of administrative action for declaratory 


2 Piieoees’ tt” Gia! not” heed “to corside? the somewhat nartower 
requirement of finality expressed in the Administrative Procedure Act. 
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In Eccles, as here,.a challenge was made to the power of the 
Federal Reserve Board to impose condition of membership 
on a state member bank before the Board had ordered the Bank 
expelled from the System for violation of the condition.’ The 
Bank, proceeding under the Declaratory Judgment Act, sought 
to have the condition declared invalid. : 

In holding that declaratory relief could not properly be given 
the court noted, at 333 U.S. 431: 

_ A declaratory judgment, like other forms of equitable 
relief, should be granted only as a matter of judicial dis- 
cretion, exercised in the public interest. *** It is 
always the duty of a court of equity to strike a proper 
balance between the needs of the plaintiff and the con- 
sequences of giving the desired relief. Especially where 
governmental action is involved, courts should not inter- 
vene unless. the need for equitable relief is clear, not 

: remote or speculative. (Emphasis supplied.) . _ 
The Court went on to point out that what the Bank sought in 
its action was 2 declaration of what its rights would be if the 
Board should invoke the condition of membership and order 
the Bank to surrender its membership in the Federal Reserve 
System. The Court held that the occurrence of the contingent 
events necessary for injury to be'realized by. the Bank was 
* © * too speculative to warrant anticipatory judicial 
determination. Courts should avoid passing on ques- 
tions of public law that are not immediately pressing 
* ®© © the bank’s grievance here is too remote and 
insubstantial too speculative in nature to justify an 
_ * injunction against the Board of Governors, and there- 
’’ fore equally inappropriate for a declaration of rights 
(333 U.S. 426, 432, 434). te 
- Appellant attempts to distinguish the Eccles case on the 
ground that there the Board had already decided that there 
was no present violation of the condition by the complaining 
Bank... This distinction, however, is not significant in view 
of the fact that here asin the Eccles case the possibility of injury 
from the action by the Board is merely a matter of speculation. 
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Here, as there, the Board has not yet asserted the “challenged 
power” (333 US. 426, 435). 

Whether or not substantial evidence will be introduced at 
the hearing justifying forfeiture of Continental’s membership 
at the present time, and whether or not the Board will order 
forfeiture of Continental’s membership at the conclusion of the 
hearings is not known at this time. In such a situation, as 
stated by the Court in Eccles, “* * * a court should stay its 
hand” 333 U.S. 426, 435. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 
Wriu1aM H. Orrick, Jr., 
Assistant Attorney General. 
Davp C. ACHESON, 
United States Attorney. 
Joun G. Lavcsuin, Jr., 
Jenny C. Srravs, 
Attorneys. 


Department of Justice, Washington 26, D.C. 
Decemser 1961. 


APPENDIX 


Administrative Procedure Act (Act of June 11, 1946, 
60 Stat. 237) 


Sec. 10 (5 U.S.C. 1009) : 

Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion. 

(a) Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 

(b) The form of proceeding for judicial review shall be any 
special statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action (includ- 
ing actions for declaratory judgments or writs of prohibitory 
or mandatory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be subject to 
judicial review in civil or criminal proceedings for judicial en- 
forcement except to the extent that prior, adequate, and exclu- 
sive opportunity for such review is provided by law. 

(c) Every agency action made reviewable by statute and 
every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency.action orruling 
not directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise ex- 
pressly required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declara- 
tory order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to superior 
agency authority. 

(23) 
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(d) Pending judicial review any agency is authorized, where 
it finds that justice so requires, to postpone the effective date of 
any action taken by it. Upon such conditions as may be 
required and to the extent necessary to prevent irreparable 
injury, every reviewing court (including every court to which a 
case may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court) is authorized to 
issue all necessary and appropriate process to postpone the 
effective date of any agency action or to preserve status or 
rights pending conclusion of the review proceedings. 

_(e) So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and deter- 
mine the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully with- 
held or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, and abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of statu- 
tory jurisdiction, authority, or limitations, or short of statu- 
tory right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case sub- 
ject to the requirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency hearing pro- 
vided by statute; or (6) unwarranted by the facts to the ex- 
tent that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the rule 
of prejudicial error. June 11, 1946, c. 324, § 10, 60 Stat. 243. 


Federal Reserve Act (Act of December 23, 1913, 38 Stat. 251, 
as amended) 


Sec. 9(1) (12 U.S.C. 321): 

_ Any bank incorporated by special law of any State, or organ- 
ized under the general laws of any State or of the United States, 
including Morris Plan banks and other incorporated banking 
institutions engaged in similar business, desiring to become a. 
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member of the Federal Reserve System, may make applica- 
tion to the Board of Governors of the’Federal Reserve System, 
under such rules and regulations as it may prescribe, for’ the 
right to subscribe to the stock of the Federal reserve bank or- 
ganized within the district in which the applymg bank is lo- 
cated. Such application shall be for,the,same amount of stock 
that the applying bank would be required to subscribe to as a 
national bank. * * * 


Sec. 9(6) (12 U.S.C. 324): 

All-banks admitted to membership under authority of, this 
section shall be required to comply with the reserve and capital 
requirements of this Act and to conform to those provisions of 
law imposed on national banks which prohibit such banks from 
lending on or purchasing their own stock, which relate to the 
withdrawal or impairment of their capital. stock, and which 
relate to the payment of unearned dividends. * * * 


Sec. 9(9) (12 US.C. 327): 

~ Jf at any time it‘shall appear’to the Board of Governors of 
the Federal Reserve System that a member bank has failed 
to comply with the provisions of this section or the regulations 


of the Board of Governors of the Federal Reserve System made 
pursuant thereto, or has’ceased to exercise banking ‘functions 
without a receiver or liquidating agent having been appointed 
therefor, it shall be within the power of the board after hearing 
to require such bank to surrender its stock in the Federal‘re- 
serve bank and to forfeit all rights and privileges ‘of member- 
ship. The Board of Governors of the Federal Reserve System 
may restore membership upon due proof of compliance with 
the conditions imposed by this section. 

Sec. 9(11) (12 U.S.C. 329): 

‘No applying bank shall be admitted to’membership unless 
it possesses capital stock and surplus ‘which, in the judgment 
of the Board of Governors of the Federal Reserve System, ‘are 
adequate in relation to the character and condition of its assets 
and to its existing and prospective deposit liabilities and ‘other 
corporate responsibilities: Provided, That no bank engaged in 
the business of receiving deposits other than trust funds, which 
does not possess capital stock and surplus in'an amount equal 
to that which would be required for the establishment of a 
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national banking association in the place in which it is located, 

shall be admitted to membership unless it is, or has been, 

approved for deposit insurance under the Federal Deposit In- 

surance Act. The capital stock of a State member bank shall 

not be reduced except with the prior consent. of the Board. 
Regulation H, as Amended (12 C.F.R. 208) 

Secrion 7. Conprrions or MEMBERSHIP: 

(a) Pursuant to the authority contained in the first para- 
graph of section 9 of the Federal Reserve Act, which authorizes 
the Board to permit applying State banks to become members 
of the Federal Reserve System “subject to the provisions of 
this act and to such conditions as it may prescribe pursuant 
thereto,” the Board, except as hereinafter stated, will prescribe 
the following conditions of membership for each State bank 
hereafter applying for admission to the Federal Reserve Sys- 
tem, and, in addition, such other conditions as may be con- 
sidered necessary or advisable in the particular case: 

1. Such bank at all times shall conduct its. business and exer- 
cise its powers with due regard to the safety of its depositors, 
and, except with the permission of the Board of Governors of 
the Federal Reserve System, such bank shall not cause or 
permit any change to be made in the.general character of its 
business.or in the scope of the corporate powers exercised by 
it at the time of admission to membership. 

2. The net.capital and surplus funds of such banks shall 
be adequate in relation to the character and condition of its 
assets and to its deposit liabilities and other corporate 
responsibilities. 

* * * * « 

(c) If at any time, in the light of all the circumstances, the 
aggregate amount of.a member State bank’s net capital and 
surplus funds appears:to be inadequate, the bank, within such 
period as shall be deemed by the Board to be reasonable for 
this purpose, shall increase the amount thereof to an amount 
which in the judgment of the Board shall be adequate in 
relation to the character and condition of its assets and to its 
deposit liabilities and other corporate responsibilities. 

(12 C.F.R. 208.7) 
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PRELIMINARY STATEMENT 


Appellees’ brief presents only three items of new matter 
calling for reply. The first is the Board’s change of posi- 
tion as to the nature of the hearing. The second is the 
Board’s misapprehension of the significance of sanction. 
The third is the Board’s view of the holding in Eccles v. 
Peoples Bank. These items are discussed in the order 
stated. 
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ARGUMENT 
L 
The Board’s Change of Position as to the Nature of the Hearing 


Appellees concentrate their defense of the decision below 
by attacking Continental’s position that the challenged 
Order of July 18, 1960, is ‘‘final agency action’”’. Con- 
tinental has shown in its opening brief that the challenged 
order culminated the adjudicatory proceeding instituted by 
the Board on June 29, 1956, (J.A. 15) pursuant to 12 U.S.C. 
327 and is therefore ripe for review. Appellees’ attack 
is focused in their version of the Question Presented where 
they state in their brief that Continental seeks review of a 
Federal Reserve Board proceeding ‘‘in advance of the 
statutorily required hearing.’’? Appellees argue that the 
Board’s Order to Increase Capital of July 18, 1960 is a 
toothless! assertion of power and that the four years of 
administrative proceedings on which it was based have been 
a meaningless expenditure of time and money by both the 
Board and Continental—all because the Board did not 
comply with the only statute authorizing it to hold such a 
hearing, 12 U.S.C. 327. 


Appellees now state (appellees’ brief p. 13) with respect 
to their own proceeding: 


‘‘ Appellant appears to argue that the hearing required 
by 12 U.S.C. 327 has already been held and that there 
is no need for the hearing ordered by the Board on 
June 28, 1961. (See Appellant’s Brief, p. 228) How- 
ever, it is clear that the hearing held before Examiner 
Woodall was not held after a charge of violation of 
a Condition of Membership by the Board and does not 
mee ae requirements of the statute.” (Emphasis Sup- 
plied 


The difference of view between the Board and Conti- 
nental as to the nature of the hearing which the challenged 


1 The Board’s Order to Show Cause entered the day after the District Court 
ordered dismissal of this action would seem to indicate its orders are ‘‘tooth- 
Jess’? only when judicial review is sought. 
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order concluded can be resolved only by the record, not by 
argument of counsel. This Court need only look at (1) the 
Notice of Hearing (J.A. 15), (2) the Statement of Par- 
ticulars (J.A. 19), and (3) the Board’s Statement and 
Order denying Continental’s motion to dismiss (J.A. 27). 
They show: 


1. The Board in its original Notice of Hearing stated 
it was proceeding under the authority of 12 U.S.C. 327 
(J.A. 15). 


2. The Board’s own counsel, in his statement of particu- 
lars, filed in response to Continental’s demand that the 
Board specify the law or regulation with which it claimed 
Continental had failed to comply, alleged that Continental 
had failed to comply with Regulation H (J.A. 20) by having 
inadequate capital (J.A. 21). This statement was adopted 
by the Board (J.A. 32-33). 


3. Continental moved to dismiss the administrative pro- 
ceedings for failure to charge a violation of law or regu- 


lation as required by 12 U.S.C. 327 (J.A. 24). In denying 
this motion the Board ruled, 


“‘Respondent asserts that the notice herein fails to 
allege any failure on its part to comply with section 9 
of the Act or any lawful regulation made pursuant 
thereto. The Board does not concur in this conclu- 
sion.’’ (J.A. 29) 


The Board went on to amplify, 


‘‘Notice to respondent stated that this proceeding was 
instituted pursuant to section 9 of the Federal Reserve 
Act (12 U.S.C. 327). This section grants to the Board 
the right, at any time deemed appropriate, to inquire 
and determine whether a member bank has failed to 
comply with the provisions of section 9 or regulations 
made pursuant thereto. Respondent was notified that 
such inquiry and determination would be made con- 
cerning its suggested failure to so comply.’’ (J.A. 32) 
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In addition to its formal rulings, the Board has repre- 
sented to two courts that it was proceeding under 12 
U.S.C. 327. 


1. When Continental sought to have the hearing en- 
joined as beyond the Board’s authority (see Continental 
Bank v. Woodall, C-154-56 District of Utah, 1956, 239 F. 
2d 707, C.A. 10, 1957), the Board represented to the Court 
of Appeals that the hearing was ordered by the Board 
as required by 12 U.S.C. 327. Its counsel stated in the 
brief to the court: 


‘‘Having been unable to persuade the appellant, The 
Continental Bank and Trust Company of Salt Lake 
City to correct an apparent inadequacy of its capital, 
revealed in reports on examination, by increasing 
voluntarily its capital stock (R. 6), the Board of 
Governors of the Federal Reserve System at its meet- 
ing of June 29, 1956, instituted this administrative 
proceeding with formal hearing, as required by Sec- 
tion 9 of the Federal Reserve Act (12 U.S.C., See. 
327), to be conducted under the Rules of Procedure 
issued by the Board and the Administrative Procedure 
Act of 1946 (5 U.S.C. Secs. 1001-1011 . . .? Brief of 
Special Counsel to the Board of Governors of Fed- 
eral Reserve System, p. 3. 


2. When Continental sought a writ of certiorari to the 
Tenth Circuit from the Supreme Court of the United States 
to review the Woodall decision, the same Department of 
Justice that now claims the hearing was not the hearing 
required by 12 U.S.C. 327, stated in its brief in opposition 
to Continental’s petition: 

“The Federal Reserve Act (12 U.S.C. 327) and the 
Administrative Procedure Act (5 U.S.C. 1004-1007 ; 
1009; 1010) require that the bank be accorded an ade- 
quate hearing before the Board in this matter. The 
Board, in compliance with these statutes, has ordered 
such a hearing.’’ Docket No. 735, October Term, 1956, 
Respondent’s Brief in Opposition p. 11-12. (Emphasis 
Supplied) 


An order, after that hearing, has been entered, directing 
an increase of capital funds. It is the order of July 18, 
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1960 (J.A. 166). It is the legality of that order that this 
action secks to review under the Administrative Procedure 
Act. 


Appellees now contend that the Order to Increase Cap- 
ital of July 18, 1960 (J.A. 166), is no more than repetition 
of the order of February 10, 1956 (J.A. 14),* which precipi- 
tated the administrative proceeding that lasted from June, 
1956 to July, 1960; and that before Continental may have 
judicial review of the order and the legal issues involved, 
+t must have another hearing raising and determining the 
same issues as did the 1956-1960 hearings. 


This strange confession that the 1956-60 hearings and 
the order culminating them are a nullity and the claim 
that the whole thing must be done over again raises a 
question as to the reasons for this change of position. 


It was only after the trial examiner found that the Board 
had failed to meet its burden of proof in the hearing and 
recommended that the proceedings be dismissed on that 
ground (J.A. 165), that the Board claimed it did not charge 
Continental with a violation of law or regulation as re- 
quired by 12 U.S.C. 327 and that, 


“‘Consequently, arguments made by counsel for Conti- 
nental as to the failure of the Board in the 1956-1958 
hearings to sustain its ‘burden’ of proving a violation 
of law or regulation are irrelevant and the Trial Ex- 


aminer’s conclusions in this respect are therefor re- 
jected.”’ (J.A. 179) 


The reason for the Board’s change of position as to the 
nature of the hearing from its statement in September, 
1956, before any evidence was taken (J.A. 29-32), to its 


1 Appellees argue at p. 15 of their bricf that ‘‘the only effect of appellant’s 
disregard of the Board’s Order of July 18, 1960 was for the first time to 
make it proper to charge it with a violation of the capital adequacy condition 
of membership’’. Appellees apparently overlooked the fact that Continental 
<< disregarded’? the Board’s Order of February 10, 1956, and that such ‘‘dis- 
regard’? prompted the Board to order the hearing on June 29, 1956—which 
hearing the Board did formally rule in 1956 (J.A. 32) did charge a violation 
of Regulation H. 
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statement of July 18, 1960, is self-evident. It had not and 
could not meet the burden of proof specified by the Admin- 
istrative Procedure Act (5 U.S.C. 1006(c)). 


The pendency of this case creates another reason for the 
Board to repudiate the 1956 ruling as to the nature of the 
proceeding it instituted. The trial examiner, after a 
thorough examination of the legislative history of federal 
regulation of banking, flatly ruled (J.A. 47-98) that the 
Board does not have the power it here asserts over capital 
adequacy of state member banks. So again we are told 
that the Board did not mean what it said in 1956—this 
time to shield from judicial scrutiny’ the assertion of pow- 


1 The legislative history of the most recent amendment of the capital section 
of the Federal Reserve Act relating to state member banks makes apparent 
not only that the Congress does not think that the Board has the claimed 
power, but that the power would be granted, if at all, only after thorough and 
careful study, and then only to the F.D.LC. 

Colloquy on S. 2938, 82nd Cong., 2d Sess. which became P. Law 543, 12 
U.S.C. 329, in 98 Cong. Rec. 8980: 


Mr. Tate: Mr. Speaker, reserving the right to object, I would like to 
interrogate the chairman of the Committee on Banking and Currency in 
order that certain facts may appear in the Recorp to indicate our intent 
with reference to the pending bill.... 

Mr. Tavue: In the third place, and this is a very crucial point, shortly 
after the National Bank Act was passed in 1863 certain standards were 
set up relating to the capital stock of a national bank as against the 
assets of the bank. Those standards were maintained for 70 years. There 
was no change until 1933, Nineteen years later, in 1952, it appears to 
me in view of the devaluation of the dollar, and the great inflation we 
have had, the Committee on Banking and Currency should undertake a 
very careful study of the relationship between the capital stock of banks 
and the risk assets of banks. 


Mr. Spence: I think that is a proper subject for study and I think we 
should give further consideration to it in the next Congress. 

Mr. TaLLE: ... We should remember, when we ask those gentlemen 
[FDIC] to insure the deposits in our banks, that in the interest of safe 
and sound banking, it is essential that adequate standards be established 
which banks must meet. Specifically, the capital stock requirements should 
be large enough, so that a bank does not have a small equity on the 
right-hand side of the balance sheet and a tremendously inflated asset 
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er as contained in Regulation H (12 C.F.R. 208.7(c)) and 
implemented in the challenged order. 


But the important point is that this change of adminis- 
trative position so late in the game cannot change the na- 
ture of the proceeding characterized by the Board in its 
Notice (J.A. 15). S.E.C. v. Chenery Corporation, 318 U.S. 
80 (1943); Service v. Dulles, 354 U.S. 363 (1957); and 
Accardi v. Shaughnessy, 347 U.S. 260 (1954). As the Su- 
preme Court said in the Chenery case. 


“The grounds upon which an administrative order 
must be judged are those upon which the record dis- 
closes that its action was based.’’ 318 U.S. at page 87. 


The Board has had a hearing which it originally stated 
was authorized by and was pursuant to 12 U.S.C. 327. It 
has issued an order at the conclusion of that hearing which 
ruled on all the issues raised by the notice of hearing and 
has made findings on every element involved in Regulation 
H (12 C.F.R. 208.7(c)). Continental has filed an action 
seeking judicial review of the order. The Board now as- 
serts that the District Court cannot review that order and 
the four years of administrative proceedings did not con- 
stitute exhaustion of administrative remedies because, de- 
spite what it said in 1956 and 1957, the Board did not 


ne 
total on the left-hand side. That is very dangerous, and I think the time 
has come when the Committee on Banking and Currency should look into 
that matter most carefully. We should make certain that our standards 
are adequate. 


Mr. TaLue: Mr. Speaker, will the gentleman yicld? 

Mr. Deane: I yield. 

Mr, TALLE: Does the gentleman from North Carolina agree with me that 
we ought to give to the officials of the Federal Deposit Insurance Corpora- 
tion the assurance that we want to stand back of them and establish 
proper standards with special reference to the ratio of capital to risk 
assets in the banks whose deposits they insure? 

Mr. Deane: I certainly do. ... 
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comply with 12 U.S.C. 327 in instituting hearings on which 
the order is based.* 


Having held one hearing at the conclusion of which the 
trial examiner found the Board: (1) to be without au- 
thority in the premises, (2) to have violated due process, 
and (3) to have failed to prove its case, (J.A. 165), the 
Board is attempting to walk away from the record it has 
created by now denying that it ever held the hearing re- 
quired by 12 U.S.C. 327—even though it said from the out- 
set that it was proceeding under that statute. Having 
failed to establish, other than by its own ipse dixit, that 
Continental’s 1956 capital was inadequate, having gone 
outside the record in reaching its conclusion as to Conti- 
nental’s 1960 capital,? the Board now contends that neither 
a bank’s capital nor its capital requirements are static* 
and that it needs a new set of hearings to reach a conclu- 
sion as to Continental’s 1962 or 1963 capital. Since it 
might reach a different result the second time around, it 
argues, this court should not order review of the ‘‘dry run’’ 
it took on Continental in the 1956-1960 hearings. 


But what Continental asks now is review of what the 
Board has done—not what it may do in some subsequent 
hearings involving different facts. While the Board may 
attempt to pass off those four years of administrative pro- 


1 Whether or not a section 327 hearing has been held, the validity of the 
Rule (Regulation H) as applicd to Continental in the challenged Order is 
reviewable now. See Functional Music v. F.C.C., 107 App. D.C. 34, 274 F. 2d 
543 (1958) and cases cited at pp. 27-34 of appellant’s brief. 


2Sce the Board’s Statement accompanying its July 18, 1960 Order (J.A. 
168), particularly at page 181 and the statement in its Order at J.A. 167. 


3 Appellant agrees that a bank’s capital or capital needs are not ‘‘ static’’, 
but it does contend that the Board cannot escape review of its 1960 Order 
with respect to Continental’s then capital requirements by assertions that facts 
may have changed since the hearing concluded. If such were the law, no 
orders regulating public utility rates would ever be ripe for review. Capital 
adequacy is not so different from utility rates as to justify the Board’s theory 
of hearings ad infinitum. 
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ceedings and the order which it issued culminating them, 
the fact remains that the Board has issued an order, after 
hearing, directing Continental to increase its capital and 
has ordered Continental to show cause why its membership 
in the Federal Reserve System should not be revoked for 
its failure to comply with that order. Continental is en- 
titled to judicial review of that order before it must go 
through a whole new series of hearings and orders on a 
whole new set of facts. 


IL. 
Appellees’ Misapprehension of the Significance of Sanction 


Appellees protest that the challenged order of July 18, 
1960, is ‘‘merely an unimplemented assertion’’ of power 
over capital structures of state member banks and that 
although it is ‘in form an order” it is not one in legal 
effect because no sanction is expressly imposed by it. 
(Appellees’ brief, p. 10) This mistakes not only Conti- 
nental’s position but the law of judicial review as well. 


We do not rest alone upon our fear that Continental will 
be expelled, although, as appellant’s opening brief shows 
(pp. 10-17), the imminence of that event is sufficiently 
threatening to warrant relief under the Declaratory Judg- 
ment Act. What we seek to review is the order directing 
Continental to increase its capital. Regulation H (12 
C.F-B. 208.7(¢c)) makes no reference whatever to expulsion 
or forfeiture. It simply claims a power in the Board to 
order increases in the capital of state member banks to an 
amount which the Board deems adequate. Every single 
aspect of the power the regulation asserts has been exer- 
cised in the order of July 18—a finding of inadequacy and 
a direction to increase by a specific amount and method 
and within a specified time. 


Appellees’ brief further confuses the issue with its state- 
ment at page 10, ‘‘Even appellant does not assert that the 
order was an exercise of the challenged power. ...’? Con- 
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tinental does not come here to question the general power 
of the Board to expel member banks for violations of the 
Federal Reserve Act or of lawful regulations. That would 
be futile in light of the expressly granted power contained 
in 12 U.S.C. 327. Continental does challenge the exercise 
in the capital increase order of the power the Board asserts 
in its Regulation H. (12 CFR 208.7(c)). There are no un- 
resolved administrative determinations to be made in the 
exercise of that assertion of power. 


Appellees’ misconception of law which follows their dis- 
tortion of Continental’s position is that an order, however 
final in form, cannot be the subject of judicial review unless 
it contains an expressly imposed sanction. This is an 
amazing concept of administrative law. For example, 
orders establishing rates are reviewable even when not 
coupled with an order revoking certificates of convenience 
and necessity for non-compliance. License refusals are 
reviewable even when they do not impose a penalty or 
sanction for operation without a license. 


This common experience is confirmed by a glance at the 
Administrative Procedure Act. 5 U.S.C. 1009(c) makes 
subject to review ‘“‘every final agency action,”’ with some 
exceptions not here pertinent. Agency action is defined 
as ‘‘the whole or part of every agency rule, order, license, 
sanction, relief, or the equivalent or denial thereof, or 
failure to act.”? 5 U.S.C. 1001(g). And an order is the 
“final disposition’? of an adjudicatory proceeding. 95 
U.S.C. 1001(d). But appellees insist upon blending into 
one concept two things, orders and sanctions, which the 
Act makes very clear are separate things. In short, they 
argue that because sanctions are reviewable, only sanctions 
are reviewable. A recent case from this Court illustrates 
the fallacy of this argument. In International Union v. 
United States, 108 App. D.C. 97, 280 F. 2d 645 (1960), the 
question was whether a construction permit issued by the 
Atomic Energy Commission in the form of a ‘‘Commis- 
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sion’s Opinion, Final Decision and Order’’ was a final 
order and reviewable. Referring to the Administrative 
Proecdure Act, this Court held that the order was final, 
although it did not itself authorize operation of the facility 
(the danger of which petitioners complained) and although 
the order expressly reserved the right to re-open the pro- 
ceedings for continuance, vacation or modification of the 
permit. 


Reaching the merits, this court vacated the order. On 
certiorari, the Supreme Court reversed. But it did so on 
the merits, without mentioning or expressing doubts about 
the finality of the order in question. 367 U.S. 396 (1961). 
This silent finding of finality is made all the more im- 
pressive by the express statement of the opinion that if a 
license did ultimately issue the petitioners might have 
judicial review of that order as well. 367 U.S. at 415. 
Although the identical result would have been achieved by 
a finding that the order in question was not final, the 
Supreme Court did not choose that route. 


TIT. 
The Board's Interpretation of Peoples Bank v. Eccles 


In attempting to answer appellant’s argument that it is 
entitled to a declaratory judgment now under the reason- 
ing of the Peoples Bank case, Eccles v. Peoples Bank of 
Lakewood Village, 333 U.S. 426 (1948); Peoples Bank of 
Lakewood Village v. Eccles, 82 App. D.C. 126, 161 F. 2d 
636 (1947), appellees contend that the possibility of the 
Board’s exercising the claimed power which it formally 
disavowed any intention to do in the Peoples Bank case 
is equally speculative here. 


This argument is again predicated on the thesis that the 
Board has not yet had the hearing required by 12 U.S.C. 
327. This argument ignores the different status of this 
case from that of Peoples Bank. There the Board by a 
formal resolution had stated it would not attempt to en- 
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force the objectionable condition of membership against 
Peoples Bank. Here the Board has formally ordered Con- 
tinental to show cause why it should not be expelled for 
failure to comply with the Board’s Order of July 18, 1960. 


The narrowness of the ground on which the Supreme 
Court reversed this court in Peoples Bank is clearly stated 
in the opinion. It is recognized by the author of the re- 
versing opinion himself, for in Joint Anti- ist Refugee 
Committee v. McGrath, 341 US. 123 at (1951), Mr. 
Justice Frankfurter states what he conceives to be the 
holding of Eccles v. Peoples Bank. 


“Nor does the reservation of authority to act to peti- 
tioner’s detriment entitle him to challenge the reser- 
vation when it is conceded that the authority will be 
exercised only on a contingency which appears not to 
be imminent. Eccles v. Peoples Bank.”’ 


There is in this case no mere reservation of authority to 
act. There is a present exercise of the claimed power. The 


contingency on which action is based is more than immi- 
nent—it has already occurred. The need for equitable 
relief is clear, not remote or speculative. 


CONCLUSION 


The record shows clearly that the hearing required by 
12 U.S.C. 327 was ordered and held by the Board. It has 
ordered Continental to increase its capital. The Board has 
further ordered Continental to show cause why its Federal 
Reserve membership should not be revoked for failure to 
comply with its capital increase order. The Board’s only 
answer to Continental’s petition for review of that capital 
increase order is that Continental must await imposition 
of the expulsion sanction. In a case decided after appel- 
lant’s brief was filed, the Supreme Court refused to relieve 
a petitioner from a sanction imposed for violation of a 
Federal Trade Commission order because the petitioner 
might have ‘‘sought relief”? before the sanction was im- 
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posed. St. Regis Paper Company v. United States, 30 
U.S.L. Week 4060 (U.S. Dec. 11, 1961). 


Can what was too late for the Federal Trade Commis- 
sion be too early for the Board of Governors of the Fed- 
eral Reserve System? 


Respectfully submitted, 
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